WARREN TOWNSHIP ZONING BOARD OF ADJUSTMENT

REGULAR MEETING   AUGUST 30, 2010
The regular meeting of the Board of Adjustment was called to order at 7:02 p.m. by Chairman Cooper in the new Municipal Court, 44 Mountain Blvd., Warren.

THOSE PRESENT AT ROLL CALL:  Vincent Oliva, George Dealaman, Richard Hewson, Fernando Castanheira, Brian Di Nardo, Foster Cooper and  Roberta Monahan, Alt #1
Also present was Steven Warner, Attorney for the Board.

THOSE ABSENT:  John Villani and Paul Sedlak, Alt. #2
THOSE TARDY:  None
ANNOUNCEMENT:

Adequate notice of this meeting has been provided by posting Public Notice on the Municipal Bulletin Board on the main floor of the Municipal Building, and sending a copy to the Courier News and Echoes Sentinel, and filing a copy with the Municipal Clerk, all on January 12, 2010.

FLAG SALUTE:

COMMUNICATIONS:

July-August 2010 edition of the NEW JERSEY PLANNER

Notice of Public Hearing prepared by Joseph E. Murray, Esq. for CASE NO. 

BA09-06, which will be heard this evening

PRIVILEGE OF THE FLOOR PORTION OF THE MEETING

Mr. Cooper asked if any member of the public wished to make a statement, which is unrelated to tonight’s agenda.
There was none.

He closed that portion of the meeting.
AGENDA:
CASE NO. BA10-07

BOULDER CONSTRUCTION





BLOCK 110, LOT 25





1 MITCHELL AVE.

Application to demolish an existing single family dwelling and replace it with a new home – existing non-conforming lot with bulk deficiencies, which would not be worsened

Mrs. Monahan noted that the file is in order.
Vincent Laughlin, an Attorney, represented Boulder Construction, which is a relatively small company. He mentioned that his client purchased the property, which is in very poor condition. It is a corner undersized lot – a pre-existing condition. They are not seeking a F.A.R. variance. They designed a residence to replace the existing house.

It is a modest 1813 sq. ft. The existing house has two variances, which they have slightly modified - .6/10 of a percent for impervious coverage. They are not asking for any new variances. 

Mr. Oliva was told that the house is not under contract for purchase yet. 

8/30/10 – page 2

Mr. Warner was told that Mr. Laughlin has received Mr. Chadwick’s Zoning Officer denial dated 6/23/10 and his memo dated 7/9/10. He agrees with Mr. Chadwick.  The lot is 9,400 sq. ft., while 20,000 sq. ft. is required. The minimum lot width is 100 ft., while 82.3 ft. exist. The minimum front yard is 50 ft., while 23.3 ft. is proposed.  The maximum percent of lot coverage by building is 10% vs. 12.4% is proposed. The maximum lot coverage by building and pavement is 20% vs. 28.13% proposed.
Victor Huljack, John Chadwick and Christian Kastrud were sworn in.

Mr. Huljack is a principal in Boulder Construction, which builds residential homes. The company has built many homes in this area. He said that this house should be condemned. He has cleaned up the property and removed substantial debris. The house cannot be rehabilitated. There is deterioration beyond belief. When he purchased the property, he knew it was an undersized lot. 

Mr. Huljack designed the house in such a way as to be respectful of the zoning ordinances. 

Exhibit A-1, a variance graded plan dated 3/22/10 was marked into evidence. It shows the existing dwelling, which will be removed. He described the position of the house and existing shed, which will be removed. The retaining wall will be replaced. There is nothing unusual about the lot. 

Exhibit A-2 is a plan of the elevations of the new residence. It is dated 5/21/10. It was marked into evidence. It is slightly moved forward. It will have a drive-under garage.
The house will be 1,823 sq. ft. It will have 4 bedrooms and 2 ½ baths – a bi-level colonial. The siding will be vinyl and stone. 
In his memo, Mr. Chadwick suggested that a railing be added to the design. Mr. Huljack agreed. Also, he asked about saving a large oak tree. If he can, he will save it.

Mr. Chadwick said the lot size issue was probably created in the 1920’s. It pre-existed the ordinances. In that neighborhood, the majority of the homes are 25 ft. from the pavement. The property is in terrible shape.
Mr. Kastrud was told that the retaining wall will be 2 ½ ft. 

Mr. Chadwick suggested that the Reinman Road side of the hedge be trimmed.

Mr. Laughlin stipulated. 

Mr. Oliva was told that both the house and slab will be removed. There was an above ground oil tank in the garage. Mr. Huljack did a sweep. There are no DEP issues.

Mr. Cooper opened the meeting to the public.

Rose Grizella of 108 Reinman Road said she was disgusted with the house next door. At one time, it was a nice home. She was concerned about the bushes in the front. She can’t see, while she is backing up her car. She was told that Mr. Chadwick will take care of it.

Mr. Cooper asked for statements from the public.

Mrs. Grizella was sworn in and said that the testimony she gave already is the truth.

He closed the public portion.

Mr. Warner read the variances being requested. 

8/30/10 – page 3
DELIBERATIONS:

Mr. Dealaman said it was a big improvement. The shrub issue should be resolved.

Mr. Di Nardo was in favor. Mr. Oliva thought it was great. Mr. Cooper thought the project would be a good improvement. He hoped they could take care of the oak tree.   
Mrs. Monahan, Mr. Hewson and Castanheira agreed.
Mr. Warner read a Draft Motion.
Mr. Oliva made a motion to approve, seconded by Mr. Di Nardo.

Roll call vote was taken. “Yes” votes were received from Vincent Oliva, Brian Di Nardo, Fernando Castanheira, George Dealaman, Richard Hewson, Foster Cooper and Roberta Monahan.

There were no negative votes. The motion carried. 

Continuation of the application of:

CASE NO. BA05-01A
LIN CELLULAR COMMUNICATIONS





BLOCK 59, LOT 51





19 WASHINGTON VALLEY ROAD

Application to construct a 100 ft. flagpole with 12 telecommunication antennas inside                                                          

and equipment cabinets at the base – use and several bulk variances

Application was approved by the Board on 11/20/06.

An objector appealed the decision to the Township Committee, which remanded it back to the Board.

CARRIED FROM THE 7/19/10 MEETING WITHOUT NEW NOTICE

The transcript for this hearing is on file in the Board of Adjustment Clerk’s office and can be reviewed during normal business hours.
8/30/10 – page 12
Mr. Cooper called for a recess at 9:05 p.m.

He recalled the meeting to order at 9:15 p.m.

CASE NO. BA09-08

DONATO PICARO


.


BLOCK 11, LOT 8





24 MOUNTAIN VIEW ROAD

Application for interpretation, modification of conditions in Resolution  in CASE NO. BA03-08 & bulk variances for the retention of a previously installed metal fence and stone pillars installed in front of the subject property

NOTICED BUT NOT HEARD 7/19/10 – CARRIED TO THIS MEEETING WITHOUT ADDITIONAL NOTICE

Mrs. Monahan recused herself and left the meeting room.
Joseph E. Murray, an Attorney, represented the applicant. He gave a brief background summary. He mentioned one phase of the relief being sought. It is whether a condition, one of eleven or twelve, issued in a prior resolution could be modified. 
The modification would permit the applicant to occupy a house on the site, which has been built as a result of approval by the Board. At present, it is not occupied. The Board had approved the request to have two residential structures on one lot. One structure is only 250 sq. ft. They presented the Board with a sketch of a structure outlined in red, in which Mr. & Mrs. Picaro and three children now live. One child is autistic. The oldest child, Chrissy, is licensed to handle autistic children.

At the time this application was approved, this house could remain until a structure behind (a cottage) – colorized in green - was completed. Then, the smaller house would be demolished. Chrissy and Samantha would then move into the green location. The purpose was to maintain a separation between the main family and the autistic child to allow the child to maintain her independence over the years. The big house was to be constructed for the main family.

A problem arose when the big house was under construction. They were also working on the green house. The green house was to be completed within 90 days of the issuance of a CCO for the big house.    

Once the 90 days was up, the smaller house was to be razed. Samantha is now 16 years old.

A concept was put together to work to get the little house and the big one all completed concurrently. It was very difficult. Someone in the Township suggested that they finish the big house first. This was undertaken and the big house was substantially completed. The inspections were routine. The work did not proceed aggressively on the green house. Nothing was done on the smaller house up front, because the Picaros were living there.

Among the conditions, there had been a concern about large family operation and occupation of the big house.
There was a condition that no third floor area could be used as a residence, because it would then be a three story building. That is not permitted. It could be used for storage.
The problem arose when Mr. Heiss did an inspection of the attic areas. 

Mr. Murray presented exhibits A-3 and A-4. These are photos. They were marked into evidence. 

8/30/10 – page 13
Mr. Cooper asked Mr. Murray what he was trying to accomplish this evening. He was told that Mr. Murray wanted a determination by the Board that the existence of the third floor as shown in these photos is not going to be nor has it been occupied for residential use. It has been occupied for storage purposes only. This is permitted in the original Resolution.

Mr. Heiss has taken the position that, if you put furniture in a room, it is occupied as a residence. 

The construction work on the third floor is what is shown in the photos. It is that way now. There is furniture in it. 
Mr. Cooper said it is a completely finished area. It has walls, sheet rock, recessed lighting, windows, shades, louvered doors and carpet. Those are the areas you want the Board to make a determination is not living space? He was told that the determination is that it is permissible to use as storage space.

Donato Picaro, Crystal Picaro, John Chadwick and Mr. Kastrud were sworn in.                                                               
Mr. Chadwick asked about the interpretation question. Is it that they do or do not comply with the conditions of approval?
Mr. Murray said that generally it is limited to the interpretation of a provision in the ordinance whether this can be a provision in the Resolution. Does it mean that the utility of that area for storage constitutes utilization of that third floor as living quarters of the third floor of the residence? If it is, they would like to have a variance – not for use for residential but storage of furniture and furnishings that are not used in the rest of the living quarters.

Mr. Chadwick mentioned the plan prepared by Kevin Page as well as architectural plans prepared by Larry Appel Associates. That was part of the approvals. The two out buildings became part of this application. The cottage was the building to be incorporated or connected with a walkway into the new house. 
Mr. Cooper remembered that the cottage in the back was to be renovated – not demolished. There would be access to the cottage from the main house by a walkway. That cottage got torn down and a new one built.

Mr. Chadwick said the architect plans showed one story structures – basically where the breezeway and garage are located. Will the interpretation cover all new structure?

Mr. Cooper asked what are we trying to accomplish tonight. Are you trying to get a ruling to get a CO? Mr. Murray said, “Yes”.
What do you need to do that - an interpretation of the third floor?

Mr. Warner said the applicant is asking for an interpretation of condition #11, which provides that the unfinished attic on the third floor not be used for living quarters. 
The other part of the application is to permit the as-built third level, which is accessed by a stairway adjacent to bedrooms three and four. If the case doesn’t go the way the applicant wants, the alternative is to seek a variance to keep what is in violation of condition #11.
Mr. Cooper asked if there was a third floor on the plans, which were approved by this Board. His recollection was that it was an attic space with insufficient roof height to ever allow it to be used for living quarters. 
8/30/10 – page 14
He asked if the house was built to spec. Mr. Chadwick said it was not. He tore down the cottage and built a new one.

The third floor was described on the plan as unfinished area.

From the pictures presented, Mr. Cooper said it was clearly not the case. What was approved was ignored. What was built was different from what was approved. 
Discussion followed.

Mr. Cooper asked about the roof peak.

Mr. Chadwick said it is governed by BOCA code. He is not a construction official. No matter what the Board decides, the construction official will ultimately decide what this is.
Mr. Cooper asked why are we here. If we don’t have jurisdiction over this issue, why are they before the Board? 

Mr. Murray said the Board has to deal with the condition.

Mr. Warner said he is asking the Board to interpret the condition and the balance of the Resolution in such a way as to permit - after the fact – what has been done or give him the variance relief to permit what has been done. If, under the BOCA code, the third floor is a certain height, that makes it habitable (while the Board intended it to be uninhabitable), the applicant is asking you to interpret the Resolution to allow him to do what he has done or a variance to permit what he has done.
Mr. Murray said the variance relief is not to live in it but to use it for storage.

Mr. Oliva said that what he is looking at is clearly habitable. It was not built to the plans we approved. 
Mr. Picaro said he wanted to explain. The little house got knocked down by a utility truck doing work next door. He did not knock it down. A former Board member went on his property. The next week he received stop work orders pasted on his house and wife’s car. 
Mr. Picaro said that, in the four years that he’s been building it with his own hands,                                  
he got the insulation up and found it was easier to put sheet rock up, because of the shape of the walls. The electrical inspector wanted him to put in outlets – every six feet.

He didn’t want to. If there are outlets every six feet, it would look like a room.

He wrote a letter on 3/24/09 to an inspector in Trenton asking him to do the inspection, because he had so much trouble with Jeff Heiss. He called up the Township Building Dept. It “rained inspectors on him”.
Discussion followed.

Mr. Picaro doesn’t have a CO. He does not cook or live in the big house. He put the furniture from the destroyed cottage into the big house for storage. He has one working bathroom. 

Mr. Chadwick said that the only problem with the big house is the third floor. The rest was built close to plan. He’s not sure, the way the Resolution was constructed, the way Mr. Picaro presented his case, that you can take the individual parts. They were linked one to the other. He is right in this 90 day window – between getting the big house done – and the cottage re-done – it probably wasn’t going to work out - no matter what.

That’s the Resolution he had. You should probably focus on what Mr. Oliva did twenty minutes ago - finished vs. unfinished.
8/30/10 – page 15
Mr. Oliva read a portion of a memo Mr. Chadwick wrote on 4/15/10. Item #3 states, “The Board stipulated construction of the new home, attached garage and enlarged cottage would be as shown on architectural plans by Lawrence Appel dated 4/30/03. These plans show a two story dwelling and one-story breezeway and garage. The applicant has constructed a three-story dwelling and a two-story breezeway and garage.”
Mr. Oliva was told that it is exactly as written. He said this goes beyond the interpretation of storage space. He constructed a three-story dwelling.
Discussion followed.

Mr. Cooper said that to move this thing forward, we are going to need to have a comparison between the plans we have approved and the as-built.

Mr. Murray mentioned Exhibits A-3 and A-4, the colored photos taken by Mr. Heiss in August of 2009.

Mr. Cooper said he is not comfortable in making any decision tonight based on what we have seen. He wants to see the original plans and the as-built plans. Then, we can make a determination if the house was built to the original specs or not. We can see if this is acceptable or not.

Discussion followed.
Mr. Cooper said that this case will be carried to the 10/4/10 meeting at 7:00 p.m. in this room without additional notice.

Mr. Murray agreed to an extension until the end of November.

CASE NO. BA10-04 
T-MOBILE NORTHEAST  LLC





BLOCK 34, LOT 25





17 DOCK WATCH HOLLOW ROAD

Application to install a wireless communication facility…use variance, preliminary and final site plan approval…height variance for 160 ft. antennas vs. 120 ft. permitted; size of equipment compound – proposed 6400 sq. ft. vs. 1000 sq. ft. permitted; side yard setback 149 ft. tower setback while 192 ft. is required; setback to residents 308 ft. proposed while 320 ft. is required; tower of lattice rather than monopole

NOT HEARD – SCHEDULED FOR A SPECIAL MEETING TO BE HELD SEPT.20th at 7:00 p.m. IN THE MUNICIPAL COURT – NEW NOTICE WILL BE GIVEN
Mr. Dealaman made a motion to adjourn, seconded by Mr. Di Nardo.
All were in favor, so moved.

There being no further business, the meeting was adjourned at 10:15 p.m.

Respectfully submitted,

Kathleen M. Lynch

Clerk

