WARREN TOWNSHIP ZONING BOARD OF ADJUSTMENT
REGULAR MEETING   MAY 21, 2007
The regular meeting of the Board of Adjustment was called to order at 7:35 p.m. by Vice Chairman Reeder in the Municipal Court, 44 Mountain Blvd., Warren.

THOSE PRESENT AT ROLL CALL:  Daniel Luna, John Villani, Vincent Oliva, Foster Cooper, Frank Betz, Douglas Reeder and George Dealaman 

Also present was Steven Warner, Esq., Attorney for the Board.

THOSE ABSENT:  Lawrence Monahan and Brian Di Nardo 

THOSE TARDY:  None
ANNOUNCEMENT: 
Adequate notice of this meeting has been provided by posting Public Notice on the Municipal Bulletin Board on the main floor of the Municipal Building, and sending a copy to the Courier News and Echoes Sentinel, and filing a copy with the Municipal Clerk, all on January 9, 2007. We plan to adjourn at 10:30 p.m.
FLAG SALUTE:

MINUTES:
The minutes of the 3/19/07 meeting were forwarded to members for review.

Mr. Luna made a motion to approve, seconded by Mr. Betz.

All were in favor, so moved. 

COMMUNICATIONS:

Minutes of the 3/20/07, 4/3/07 and 4/17/07 meetings of the Warren Township Environmental Commission
Memo from Dave Peterson, Warren Trails Committee Chairman, concerning Access to Warren Open Space Areas

PRIVILEGE OF THE FLOOR PORTION OF THE MEETING

Mr. Reeder asked if any member of the public wished to make a statement, which is unrelated to tonight’s agenda.

There was none.

He closed that portion of the meeting.

AGENDA:
Continuation of the application of:

CASE NO. B06-18
CHELSEA SENIOR LIVING LLC




BLOCK 82, LOTS 7.01 & 7.02




260 KING GEORGE ROAD

Application for use variance to construct a Senior Living Residential Housing in the 

BR-40 zone – includes 55 units (reduced from 72) and office space

Mr. Villani recused himself and left the meeting room.
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Mr. Erwin Schnitzer, an Attorney, represented the applicant. At the end of the last meeting, Mr. Chadwick mentioned the low and moderate income element of this application. He cited a case in West Orange, where the situation was similar. There was a congregate care home next to a nursing home. In that case, no units were set aside for low and moderate income houses. In this case, the applicant proposes a 5 unit set aside for low and moderate incomes.  
Mr. Cooper asked if the State has set a standard for the number of units.
Mr. Chadwick said that it has. But the third round rules have been set aside by the Appellate Court. The ratio of 1 to 8 has been set aside. It figures out to 11.8%. No one is certain if that ratio will survive through the process of litigation and amended rules. The rules established by the Township are second round rules: 15% rentals and 20% for  sale projects. The Township set aside requirement is neutral on ownership. It simply has a 20% ownership.
Mr. Cooper mentioned that they are proposing 55 units with only 5 set aside units, while 11 are required for 20%.

Mr. Schnitzer mentioned that the client cannot go forward economically with more than 5. He was told that it is not the Board’s issue. 

Mr. Chadwick noted that a use variance is before the Board. The use variance has no particular stands. The Board establishes those. It is a question of regulations of the State and Township. This application is not zoned for the proposed use. It is not part of an affordable housing plan. It will generate an obligation. If you had no set aside, this applicant would claim it is a residential project, and it would be assessed at 1%. In his judgment, it is a commercial project and should be assessed at 2% of the total assessed value. Fifteen percent is not uncommon. This is a rental project. 
Mr. Cooper wanted to know what Mr. Schnitzer wanted the Board to comment on. 

Mr. Schnitzer wanted the Board’s reaction to the 5 units. 

Discussion followed.  

Mr. Chadwick noted that the offer of 5 units on 55 unit project is less than the third round requirements, which has been put on hold. Nobody knows what of those regulations will survive. There is even discussion as to whether regional contribution  agreements will survive. In place, now, is the preservation of the second round rules. That’s what our certification is. It’s been extended by rules of the Court and COAH. Those rules are 15% rentals and 20% non rental.

Mr. Chadwick said that we have a use variance application before us. The standards are not part of the use variance application.
Mr. Schnitzer repeated that they can only offer 5 units. 

Mr. Warner suggested that any objector member of the public should have the opportunity to speak about it.  
Mr. Cooper thought that the Board should decide if it wants to address this issue.                                                                 
Mr. Reeder said that we are really interested in hearing from somebody, who is knowledgeable on the subject.

Kenneth Meiser, and attorney for an objector, could not get here for the last meeting. Princeton roads were flooded due to the terrible storm last meeting. He read the transcript of the meeting.  He was Co-Counsel to the plaintiffs for Mount Laurel 1 & 2.  
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He has done Mount Laurel issues for thirty and never dreamed that this would be a Mount Laurel case. The applicant’s counsel is right. The builder’s remedy is set at 20%,
because the developer is getting a density bonus. It is extraordinary in this case to argue that it doesn’t apply. This zone envisions single family detached homes. We want a density of probably 18 to 20 units per acre. 
The Mount Laurel case talked about 20% set aside, if you are doing six units to the acre. That is the COAH regulation. He will bring it to the next meeting. He was caught by surprise with this. Mr. Chadwick was correct on rentals. There was a set aside of 15%, which assumed a density of ten units to the acre. This is probably 15 or 16 units to the acre. It would be arbitrary and capricious for this Board to do anything less than 20%. They only want to do a token of low income units. 
Discussion followed. 
Mr. Chadwick said that Mr. Meiser is correct in his comments about their relationship. 
Mr. Meiser is correct that this application could be approved with no set aside. He is not exactly sure how we could get to that decision. If you did that, then the development fee regulation would kick in. From the outset he has said that there is an affordable housing obligation. They need to address it and have. They have offered 5 units. The Board has to decide it that is sufficient to meet the obligation. We know it doesn’t.

Mr. Warner opined that it appears that the Board can go along with a lower number of units. They offered 10 for 72 units. They offered 5 for 55 units. The Board has the authority to accept a lower set aside. He recommended that the Board continue with the application. 

Mr. Reeder said it sounds like it is 5 or nothing.    
Mr. Chadwick said that there is an ordinance in Town with a certification based on the second round rules. The ordinance requires what it requires. The applicant can complete his case. Mr. Meiser can complete his case.  Unless you think there is something unique to this application that warrants significant deviation from the requirements, then you should discuss it. 

Mr. Reeder said that this is a procedural issue. He is prepared to poll the Board on the five set aside.

Mr. Oliva stated that, if that’s where we are right now, he would not be in favor of continuing. We are looking for a use variance here. We are looking for a F.A.R., which is double of what is allowed. This is one issue, about which he will hold the line. It is important for the Township. These issues are serious and will affect the Town. 

Mr. Luna asked Mr. Schnitzer where the number of 5 units came from. He was told that 
it came from discussions with his client. It was the only way to make the project economically feasible. He stated that he would not go along with 5. He agreed with Mr. Oliva. 
Mr. Cooper said he agrees with his colleagues. We are given the number of five. It sounds like deal or no deal. If that’s what it is, he is not in agreement with five. 

Mr. Betz said he didn’t hear anything to justify the deviation from what is required.  He would be inclined to vote against it.

Mr. Dealaman said that five is not enough.

Mr. Reeder agreed with his colleagues. 

Mr. Schnitzer stated that the applicant will respectfully withdraw his application.  
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Mr. Villani re-joined the meeting at this point – 8:10 p.m.
Mr. Reeder announced that Mr. Chadwick was prepared to discuss a case, which was heard by the Board under CASE NO. BA03-08 DONATO PICARO. 

Mr. Chadwick stated that the Board approved this case. It involved a family with a daughter, who is developmentally impaired. They wanted to convert a cottage in the rear as a full time residence for her. The site would consist of a main house, a breezeway connecting to an existing garage and a breezeway connecting the existing garage to the cottage.  The project is under construction. Mr. Picaro is the principal contactor. A driveway was constructed next to an existing garage. He got a permit to expand the main house and build a breezeway.

The cottage was completely demolished. The front cottage is still there. They did not get a demolition permit for the smaller cottage. They have a police report PSE&G pulled a pole out of the ground through the structure and destroyed the cottage. His plans are being amended. The new structure will be smaller than the renovated existing cottage. 
Mr. Chadwick is bringing this to the Board’s attention, to affirm that it will be the same facility – when the project is done. 

Mr. Chadwick did not think that they had to come back to the Board.

After construction is completed, the structure closest to the road will be removed. 

Mr. Reeder thanked Mr. Chadwick for his report. 

Mr. Cooper made a motion to adjourn to Executive Session, seconded by Mr. Oliva.

All were in favor, so moved.

Members left the dais and met in the adjoining conference room to discuss pending litigation.

The Board returned to the dais at 8:35 p.m.

Mr. Warner recused himself from the next case and left the meeting room. He was replaced by Stephen Barcan, acting Attorney for the Board. 

Continuation of the application of:

CASE No. BA07-05
ALLIANCE BIBLE CHURCH




BLOCK 80, LOT 13.01




1 FREDERICK ROAD

Application for preliminary and final site plan approval


Arthur Antanasio, Esq. represented the applicant. He said that a couple of significant things happened since the last meeting. The applicant has decided to reduce the height of the light poles to the permitted height. So they are eliminating the need for that variance. Also, the Board of Health has adopted its Resolution granting approval. All conditions will be met.
Mr. John Hansen, an engineer, was sworn in. He gave his background and credentials and was accepted as an expert witness. He was instrumental in the design of the site plan and described the changes made. They reduced the height of the lighting stanchions from 25 ft. to 16 ft. They now conform. They added ground water elevations and drywell details. The last revised plans are dated 5/10/07. They are identical to the prior plans, except for the revisions. They added pavement reconstruction limits. They added a conservation easement of 88,895 sq. ft. to the rear of the property from the lot line to the detention basin. They relocated some of the utility pads. These changes, basically, were in response to suggestions made.  
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Mr. Cooper was told that the lights will be shielded in the parking lot. 

Mr. Kastrud said that the points he made in his memo have been satisfied. He was told that there will be six additional lights. Sheet 8 shows that some lights have been removed. They went from single to double luminaries.  
Mr. Kastrud noticed that the conservation easement is shown. There needs an exception to allow for maintenance. The language should be modified. 
Discussion followed. 

Mr. Hansen described the phasing plan as shown on Exhibit A-6. Phase 1 projects 63 on site spaces, which exist now in the rear and front parking areas and 95 off site spaces for a total of 158, sufficient for the sanctuary. Phase1 includes work to the second floor and construction of the stair tower. Phase 2 is the balance of the site plan and on site parking. The application for permits for Phase2 will be submitted within six months of the issuance of the CO for Phase 1.

Mr. Chadwick said that he did not issue a report on the revised plans. However, they have addressed all his previous comments.

Mr. Reeder asked for questions from the public.

Linda Peacock of 25 Crown Drive asked at what state will they put in the drywells. She was told it would be in Phase 1. 

Mr. Reeder closed the public portion.

Mr. Gary Dean, a Traffic Engineer, was sworn in. He described his traffic study. He collected data on the original application at the existing facility, particularly during the gap between services. The new sanctuary will be bigger, and he adjusted his projections accordingly. Much less traffic exists in the area on Sundays than weekdays. A timing change may be sought to allow more green time at the traffic signal adjacent to the site. 

Mr. Dean mentioned that the purpose of the access easement is the right to pass over it by foot or vehicle. It is an un-obstructive access connecting Frederick to Technology Drive. 

John A. Madden, a Professional Planner was sworn in. He has testified many times before this Board. He mentioned that there are 6 bulk variances and 1 d3 variance for 17 parking spaces in the front yard setback. The bulk variances would be for parking in the side yard. There are 12 spaces on the western side. They will be 8.4 ft. from the property line, while 10 ft. are required. This is an extension of an existing driveway alignment. There are landscape islands in the rear lot. There are 9 parking stalls for staff. The pedestrian walkways are 4 ft. wide. They are extensions of existing walkways. 

At present, the property has two signs. The Church is hidden away. Approval was granted previously. There is another 18.9 sq. ft. sign at the structure. The building does not look like a Church. 

Mr. Madden said that, with all these variances, the benefits outweigh the detriments. It is a modest expansion. They are trying to keep the parking within the disturbed area. 

Concerning the conditional use variance, they are proposing to increase the number of parking spaces in the front yard setback. They have already received approval for front yard parking. They are adding 17 new spaces. The parking in front is convenient for the elderly and handicapped. There is no detriment to the public good. Most of the vegetation will be maintained. The use is a permitted use.

5/21/07 – page 6

He said that the deviation from the ordinance can be accommodated within this particular setting. The parking is not facing the street, is not prominent and is located within an industrial park. The bulk variances are justified as c-2 variances; the benefits are that there will be minimal increase to on-site disturbance. This is a planning benefit, which outweighs any detriment. The site is isolated and existing non-conformities are not changing.  

Mr. Chadwick mentioned that, if the Board rejects the parking plan, it will be pushed closer to the residential properties. The signage variances are really technical. 
Mr. Reeder asked for questions from the public. 

There was none.

He asked for statements from the public.

Mr. Anthony Peacock of 25 Crown Drive said he concerned about water flowing down to his property. He feels somewhat reassured with the drywells. He has lived there for 26 years. When Floyd struck, he had to use sandbags to prevent the water from coming into his house. He fears that, in the future, the Church will have a need for an increase in parking. He was told that, if they want to increase the parking, they will have to come back to the Board. Mr. Peacock would like the choke threshold raised.  
Mr. Reeder closed the public portion.

There was no summation.

Mr. Barcan mentioned the variances being requested.

DELIBERATIONS:

Mr. Cooper said a lot of time has been spent on this case. The Church has gone a long way to make improvements in the building. It is a good, solid location. It will benefit the neighbors. The changes being made to the building will make it a good use. He would be in favor of the application.

Mr. Betz said the Church and its professionals have presented a good story. They have  accommodated the interests of the public. He would be in favor of it. 

Mr. Villani said it is a unique location for a Church. He sees no detriment. He has no problem with it. 

Mr. Dealaman thought it is a good location. The neighbors seem satisfied.

Mr. Luna walked around the site. The location is good for a Church. The proposed changes are really beneficial to the location. He would be in favor.

Mr. Oliva stated that the positive and negative criteria have been met.  He agrees with his colleagues. 

Mr. Reeder agreed with his colleagues. It is a good spot.

Mr. Barcan read a Draft Motion.

Mr. Oliva made a motion to approve, seconded by Mr. Cooper.

Roll call vote was taken. “Yes” votes were received from: Daniel Luna, John Villani, Vincent Oliva, Foster Cooper, Frank Betz Douglas Reeder and George Dealaman.  
There were no negative votes. The motion carried. 
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Memorialization of Resolution for CASE NO. BA06-14 WYCHWOOD WAY

Mr. Cooper made a motion to approve, seconded by Mr. Betz.
Roll call vote was taken. “Yes” votes were received from: Daniel Luna, Foster Cooper,
Frank Betz and Douglas Reeder.
There were no negative votes. The motion carried.

Memorialization of Resolution for CASE NO. BA07-02 VANTAGE DEVELOPMENT

Mr. Betz made a motion to approve, seconded by Mr. Luna.
Roll call vote was taken. “Yes” votes were received from: Daniel Luna, Vincent Oliva,
Foster Cooper, Frank Betz and Douglas Reeder.
There were no negative votes. The motion carried.  
Memorialization of Resolution for CASE NO. BA07-04 OCEANVILLE ASSOCIATES

Mr. Warner recused himself and left his Counsel chair.

Mr. Cooper made a motion to approve, seconded by Mr. Oliva.

Roll call vote was taken. “Yes” votes were received from: Daniel Luna, Vincent Oliva, 
Foster Cooper, Frank Betz and Douglas Reeder.
There were no negative votes. The motion carried. 

Mr. Warner returned to his Counsel chair.
Mr. Cooper made a motion to adjourn, seconded by Mr. Oliva.
All were in favor, so moved.

There being no further business, the meeting was adjourned at 9:30 p.m.

Respectfully submitted,

Kathleen M. Lynch

Clerk

