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Superior Court of New Jersey
Appellate Division

Application for Permission to File Emergent Motion
To: Appellate Division Emergent Judge

Date: 7/15/2016

From: Kevin D. Walsh, Esq.

Telephone: 856/665-5444

The following questions are to be answered by the attorney or self-represented litigant requesting permission to
file an emergent motion. This questionnaire is designed to assist the court's determination respecting its further
instructions. COMPLETION OF THIS APPLICATION DOES NOT IN ANY SENSE CONSTITUTE
THE FILING OF AN APPEAL OR MOTION. There is no right to be heard orally on an emergency
application. Further instructions will come from the court.
Except by permission of the court, the only documents you may submit with this application are: a copy of the
decision being appealed, any opinion or statement of reasons given by the trial judge or agency, and any order
or decision denying or granting a stay. A copy of this application must be served simultaneously on both your
adversary and the trial judge or agency. No answer shall be filed unless directed by the court.
If the court grants you permission to file an emergent motion and you have not previously filed a motion for
leave to appeal or notice of appeal (whichever is applicable), you must simultaneously file one. See
njcourts.com for notice of appeal and Court Rules. You must also pay the applicable filing fee ($50 for a
motion for leave to appeal; $250 for a notice of appeal), direct the charging of an attorney’s account with the
Superior Court, or file a motion to proceed as an indigent and supporting certification.
Case Name: In re Declaratory Judgment Actions Filed by Various Municipalities, County of Ocean
Appellate Division Docket Number: (if available): A-3323-15T1
Trial Court or Agency Docket Number: L-2640-15
1.

What is the vicinage of the matter? (i.e., what judge, in what county or what agency entered the
decision?)
Ocean County, Hon. Mark A. Troncone, J.S.C. and Hon. Marlene Lynch Ford, A.J.S.C., whose
decision was reversed by the Appellate Division on July 11, 2016.

2.

a) What is your name, address, including any e-mail address, phone number and fax number?
Kevin D. Walsh, Esq., kevinwalsh@fairsharehousing.org, Fair Share Housing Center, 510 Park Blvd.,
Cherry Hill, NJ 08002, 856/665-5444, 856/663-8182

b) Who do you represent? (i.e., client, yourself)
Fair Share Housing Center
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3.

List the names of all other parties and name, address, including any known e-mail address, phone
number and fax number of attorney for each.
See attached list.

4.

5.

6.

What is the nature of the emergency?
The Appellate Division has put at risk homes for tens of thousands of lower-income New Jersey
families. Its decision conflicts with long-established case law interpreting the Fair Housing Act (FHA),
contradicts the Supreme Court's requirement to adhere to the methodology used by COAH in the Prior
Rounds, and disagrees with all four trial judges who have ruled on the issue. Trial court proceedings in
over 300 municipalities across the state should not proceed on a flawed legal interpretation on an
issue likely to be reviewed by the Supreme Court.

What is the irreparable harm, and when do you expect this harm to occur?

Trial courts in Ocean County and two other vicinages have directed experts to file revised reports
based on the decision next week, and have set new trials based on those reports for as early as
mid-August. These new procedures disrupt ongoing and scheduled trials and dozens of settlements in
process based on that law prior to this decision, and will again have to be redone if the Court reverses.
Tens of thousands of homes that were close to fruition through settlements and adjudication are now
being thrown into doubt and delayed.

What relief do you seek?

Fair Share Housing Center seeks a stay of the Appellate Division's July 11, 2016 decision in this
matter pending filing of a motion for leave to appeal at the Supreme Court and disposition of all
proceedings resulting from that motion.

7.

Do you have a written order or judgment entered by the trial judge or a written agency decision?
You must attach a copy of the order, judgment or decision.
Yes, a copy of the Appellate Division's decision is attached,

8.

a) Have you filed for a stay before the trial court or agency?
n/a

b) If so, do you have a court order or agency decision denying or granting same?
Attach a copy of any such order or decision. Before you seek a stay from the Appellate
Division, you must first apply to the trial court or agency for a stay and obtain a signed order
or decision or other evidence of the ruling on your stay application. (Court Rules 2:9-5 and
2:9-7)
n/a
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9.

If you did not immediately seek a stay from the trial court or agency, or if you did not immediately file
this application with the Appellate Division after the trial court or agency denied your stay application,
explain the reasons for the delay.
n/a

10.

Are there any claims against any party below, either in this or a consolidated action, which have not
been disposed of, including counterclaims, cross-claims, third-party claims and applications for counsel
fees?
If so, the decision is not final, but rather interlocutory, and leave to appeal must be sought. (Court
Rules 2:2-4 and 2:5-6)
Yes. FSHC intends to file a motion for leave to appeal with the Supreme Court.

11.

If the order or agency decision is interlocutory (i.e., not final), are you filing a motion for leave to
appeal?
Leave to appeal has already been granted in this matter by the Appellate Division. FSHC will file a
motion for leave to appeal before the Supreme Court within the next week.

12.

If interlocutory, are you filing a motion to stay the trial court or agency proceeding?
The sole relief requested in this emergent motion is a stay of the Appellate Division decision pending
disposition of the motion for leave to appeal before the Supreme Court.

13.

If the order, judgment or agency decision is final, have you filed a notice of appeal?
N/A

14.

What is the essence of the order, judgment or agency decision?
The decision invalidates prospective need attributable to the period from 1999 to 2015, when the
Council on Affordable Housing failed to enact lawful regulations, which according to all experts in this
matter impacts homes for tens of thousands of lower-income families. The decision thus places the
consequences of delays by the state on lower-income households and rejects longstanding
approaches to calculating housing need in favor of a different framework that diverges from prior law
and requires additional briefing, expert reports, and trial court rulings in hundreds of matters
throughout the state.
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15.

a) Has any aspect of this matter been presented to or considered by another judge or part of the
Appellate Division by emergent application or prior appeal proceedings? If so, which judge or part?
No previous application for a stay pending appeal of the decision to the Supreme Court. The appeal
would be from a decision by Judges Lihotz, Fasciale and Nugent, Part B.

b) Have the merits briefs been filed in this matter? If so, has the matter been calendared to a part of the
Appellate Division?
Yes, the Appellate Division already decided this matter; this application seeks a stay pending motion
for leave to appeal to the Supreme Court.

16.

a) Have you served simultaneously a copy of this application on both your adversary and the trial judge
or agency?
Yes.

b) If so, specify method of service.
Electronic mail.

17.

a) Have any transcripts been ordered (particularly of the trial judge’s challenged ruling)?
Transcripts of the trial proceedings have already been filed as part of the underlying appeal.

b) If so, when will the transcript(s) be available?
Transcripts already have been made available as part of the appeal.
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18.

Please give a brief summary of the facts of your case.
Pursuant to In re N.J.A.C. 5:96 and 5:97, 221 N.J. 1 (2015), the Council on Affordable Housing's
(COAH) functions were transferred to trial judges throughout New Jersey, who the Supreme Court
directed to enforce the Fair Housing Act consistent with COAH's Prior Round methodology and
previously sanctioned practices. Pursuant to the Court's decision, over 300 municipalities filed
declaratory judgment cases statewide in all fifteen vicinages. These cases have now proceeded to the
point where most are involved in court-supervised mediation and either have already or appear likely
to reach settlement and most vicinages are in the midst of trials or pre-trial orders. All four trial judges
to consider the "gap period" question as a discrete legal question - the two judges in Ocean County,
the Hon. Mary C. Jacobson, A.J.S.C., and the Hon. Douglas K. Wolfson, J.S.C. - all reached the same
legal conclusion, and statewide these matters have been generally proceeding based on expert
reports, trial testimony, and mediations based on these common legal conclusions and resulting
factual determinations.
In Ocean County, Judges Troncone and Ford directed briefing on obligations arising from 1999 to
2015, which they termed the "gap" period consistent with In re Six Month Extension of N.J.A.C. 5:91-1,
372 N.J. Super. 61, 74 (App. Div. 2004). After such briefing, on February 18, 2016, Judges Troncone
and Ford held that In re Six Month Extension and other applicable case law and past COAH practices
required inclusion of the "gap" period as a component of the fair share obligation. On March 9, 2016,
Barnegat moved for leave to appeal on an interlocutory basis, which the Appellate Division granted on
April 14, 2016. After argument on June 6, 2016, the Appellate Division on July 11, 2016 reversed,
holding that the prospective need obligation was not a cumulative obligation, and the approach
followed by all trial judges to have considered the issue on the "gap" period violated the FHA.
Following that decision, this week three trial judges have already convened case management
conferences and directed submissions of new expert reports based on the revised decision in the next
week. Due to the sudden change in law and the questions raised therein, the entire process ordered
by the Supreme Court has changed course and faces further delays and questions about the new
legal framework ordered by the Appellate Division.

19.

What legal citation (i.e., statute, regulation, court case) is most important for the proposition that you are
likely to prevail on appeal?
In re N.J.A.C. 5:96 and 5:97, 221 N.J. 1 (2015), directed trial judges to follow the Prior Round
regulations promulgated by the Council on Affordable Housing (COAH), not to engage in rulemaking to
reinterpret the Fair Housing Act with new methodologies, and to begin with "prior unfulfilled
obligations." It is undisputed that the Prior Round regulations adopted by COAH in 1994, and every set
of regulations proposed or adopted by COAH since, included a cumulative approach to prospective
housing need including all "gap periods," in order to ensure housing needs are met and not to
incentivize delay and noncompliance. In addition, a prior Appellate Division panel, in In re Six Month
Extension of N.J.A.C. 5:91-1, 372 N.J. Super. 61, 74 (App. Div. 2004), specifically upheld COAH's
longstanding practice of a "continuous calculation period" of prospective need including any "'gap'
period" as legal - including much of the very same period that the Appellate Division now holds may
not be legally included in that calculation. The broad importance and application, conflict between
Appellate Division panels, and inconsistency with the Supreme Court's decision mean that it is likely
that the Supreme Court will grant leave to appeal and thus a stay is appropriate.

By signing below, I certify that this application is made in good faith, and not for any improper purpose such as
to harass or to cause unnecessary delay or expense. I further certify that the factual statements contained in this
application are true to the best of my knowledge.
Date: July 15, 2016

Kevin D. Walsh, Esq.
Print/Type Name of Attorney or Self-Represented Litigant
Signature of Attorney or Self-Represented Litigant
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Superior Court of New Jersey
Appellate Division

Disposition on Application for Permission to File Emergent Motion
Case Name: In re Declaratory Judgment Actions Filed by Various Municipalities, County of Ocean
Appellate Division Docket Number: (if available): A-3323-15T1
Trial Court or Agency Below:
Trial Court or Agency Docket Number: L-2640-15

DO NOT FILL IN THIS SECTION – FOR COURT USE ONLY
I. The application for leave to file an emergent motion on short notice is Denied for the following reasons:
The application on its face does not concern a threat of irreparable injury, or a situation in which the
interests of justice otherwise require adjudication on short notice. The applicant may file a motion with the
Clerk's Office in the ordinary course.
The threatened harm or event is not scheduled to occur prior to the time in which a motion could be filed in
the Clerk's Office and decided by the court. If the applicant promptly files a motion with the Clerk's Office
it shall be forwarded to a Panel for decision as soon as the opposition is filed.
The applicant did not apply to the trial court or agency for a stay, and obtain a signed court order, agency
decision or other evidence of the ruling before seeking a stay from the Appellate Division.
The application concerns an order entered during trial or on the eve of trial as to which there is no prima
facie showing that the proposed motion would satisfy the standards for granting leave to appeal.
The timing of the application suggests that the emergency is self-generated, given that no good explanation
has been offered for the delay in seeking appellate relief. Due to the delay, we cannot consider a shortnotice motion within the time frame the applicant seeks, without depriving the other party of a reasonable
time to submit opposition. And the magnitude of the threatened harm does not otherwise warrant
adjudicating this matter on short notice despite the delay. If the applicant promptly files a motion with the
Clerk's Office it shall be forwarded to a Panel for decision as soon as the opposition is filed.
Other reasons:

J.A.D.
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Superior Court of New Jersey
Appellate Division

Disposition on Application for Permission to File Emergent Motion
Case Name: In re Declaratory Judgment Actions Filed by Various Municipalities, County of Ocean
Appellate Division Docket Number: (if available): A-3323-15T1
Trial Court or Agency Below:
Trial Court or Agency Docket Number: L-2640-15

DO NOT FILL IN THIS SECTION – FOR COURT USE ONLY
II. The application for leave to file an emergent motion on short notice is Granted on the following terms:
A. By no later than
, one copy of the motion for emergent relief must be delivered
to the chambers of Judges
and
, and to all counsel/selfrepresented litigants. Copies must also be sent to the trial judge or agency whose decision is being appealed. If
this is a newly-filed appeal, one copy each of the notice of appeal or motion for leave to appeal, and any
indigency motion, must also be delivered to the judges and all counsel/self-represented parties.
The applicant must file the original and one copy of the motion for emergent relief with the Clerk of the
Appellate Division in Trenton, by no later than the day after those papers are due to the judges'
chambers,
. If the matter is not yet pending in the Appellate Division, the
applicant must, on that same schedule, file with the Clerk's Office, attention Emergent Applications Unit, the
original and one copy of a notice of appeal or motion for leave to appeal, together with the required fees or a
motion to proceed as an indigent. [Note: This schedule anticipates that copies may be faxed to the judges'
chambers and to adversaries, but they must be overnight mailed or hand delivered to the Clerk's Office. Failure
to file with the Clerk's Office or to submit the required fees may result in dismissal of the appeal and vacating of
any stays granted.]
B. Opposition must be served and filed by no later than

.

C. Other terms:

J.A.D.
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