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WARREN BOARD OF HEALTH MINUTES

SEPTEMBER 9, 2009 – 6:00 P.M.

2ND FLOOR CONFERENCE ROOM – MUNICIPAL BUILDING

46 MOUNTAIN BOULEVARD, WARREN

Call to Order: The regular meeting of the Warren Township Board of Health was called to order at 6:10 p.m. by Mr. Malcolm Plager, Chairman/ President.
Flag Salute:

The Opening Statement:  Adequate notice of this special meeting was given on June 8, 2009 by posting a copy on the Township Bulletin Board and sending a copy to the Township Clerk, Echoes Sentinel and Courier News as required by the Open Public Meetings Act.  We plan to adjourn no later than 10:00 P.M.

Roll Call:

Dr. DeMarco - 

Absent



Alternate #1

Mrs. Garrison -

Present



Mrs.  Cooper - 

Present

Mr. Morlino -

Present



Alternate #2




Dr. Sarraf –

Present



Mr. Riley - 

Present

Mr. Sordillo - 

Absent

Mr. Zimmerman - 
Present



Mr. Plager –

Present 

Fredi L. Pearlmutter, Esq., Warren Township Board of Health Attorney

Kevin G. Sumner, Health Officer

Barbara Streker, Clerk/Registrar
Privilege of the Floor:

None

Approval of Minutes:


Motion was made by Mrs. Cooper second by Mrs. Garrison to adopt the July 8, 2009 minutes.

Roll Call:

Mrs. Garrison -

Yes








Mr. Morlino-

Yes

Dr. Sarraf-

Yes

Mr. Zimmerman -
Yes



Mrs.  Cooper – 

Yes

Mr. Riley – 

Yes

Mr. Plager – 

Abstain
Correspondence:



· Monthly Reports (July/ August)– Kevin G. Sumner, Health Officer; Ronald Cohen, REHS; Robyn Key, REHS; Nancy Lanner, REHS;
· New Jersey Poison Information & Education System- 2008 Annual Report

· New Jersey Poison Information & Education System 2nd Quarter Report

· Sewerage Authority- July 15, 2009 agenda

· New Jersey Local Boards of Health Association Summer 2009 Newsletter

· Foodborne Illness-Causing Organisms in the US- What you need to know

· Abbreviation Key for Monthly Reports

Reports of Employees/Health Officer Report

Mr. Sumner stated that seasonal flu vaccination clinics have been planned for September 16 in Middlesex, September 24 in Warren and October 7 in Bound Brook.    He has ample vaccines for all the clinics.   The seasonal vaccine production is being cut back in order to produce the H1N1 vaccine.

Mr. Sumner stated that the H1N1 vaccine should be available in October and the CDC is limiting the number of sites per state that the vaccine will be shipped to.  In New Jersey there are 2300 sites available.  If that number is divided by county, based on population, then Somerset County will have approximately 70 sites that will be able to order vaccine.  The H1N1 vaccines are currently planned to be given in two doses 21 days apart.

Middle Brook Regional Health Commission Report

Mr. Riley reported that a special meeting was held on August 27, 2009 to discuss three issues.  

The first being the current status of the payroll problem.  The original payroll company went out of business and did not make certain deduction filings.  Presently, the Commission has been levied with penalties from the State Division of Unemployment.  Mr. Sumner reported that he has been in touch with the Commission’s accountants.  The Commission urged Mr. Sumner to see if the accountants could talk to the State to see if the fees could be waived.  

Secondly, the Township of Piscataway had approached the Commission about joining the Commission or having the Commission perform Health Services under a contract basis because the Health Officer there is retiring.   Since then, Piscataway has decided to enter into an agreement with Middlesex County Health Services.

Third, was the H1N1, they are preparing two separate vaccines.  Primary people to be vaccinated would be school age children, pregnant women and those with underlying conditions.  Unlike other seasonal flus the H1N1 has been affecting younger age groups from 0-24 years.  The seasonal flu clinics have been scheduled earlier this year in September before the H1N1 vaccines become available.  Public Health Departments will have priority in getting the vaccines for H1N1.  There was has been no mutation of the virus in South America so far.

The Health Officer left the room at 6:24pm

Financial Reports:

Treasurer’s Report:  Receipts- July, 2009

Receipts for Registrar:



   

                                             $760.00

Health




           

 
                                             $244.25

Application Fees




  

                                    $0.00

Septic and Well




          




      $495.00
Total Health 
        

                                                                                                $1499.25

Dogs




       

           
                                               $69.00

Cats




        

      



        $12.00

Total Animal                    

                                                                                      $81.00

Grand Total Receipts July, 2009                                 

                                           $1580.25
Motion was made by Mr. Riley second by Mrs. Cooper to approve the July 2009 Treasurer’s report. 

Voice Vote:

In Favor:      Mrs. Garrison, Mr. Morlino, Mr. Zimmerman, Dr. Sarraf, Mrs. Cooper, Mr. Riley,           Mr. Plager 
Opposed:            None
Abstentions:  
  None
Disbursements:
July, 2009

Health:

Mileage – Ronald Cohen (January- June, 412 miles)                                                                  $226.60
Total Health Disbursement                                                                                                       $226.60
Animal Control: 
 State Dog Licensing Fee for July 2009                                                                                           $8.40

 Total Animal Control Disbursements
                                                                                        $8.40
Total Disbursements – July, 2009
                                                                                     $235.00
Motion was made by Mr. Riley, second by Dr. Sarraf to approve the July 2009 Disbursements as read.

Mr. Plager questioned the miles expense for Ronald Cohen.  He stated he would talk to Mr. Sumner about it.

Roll Call:

Mrs. Garrison -

Yes








Mr. Morlino-

Yes

Dr. Sarraf-

Yes

Mr. Zimmerman -
Yes



Mrs.  Cooper – 

Yes

Mr. Riley – 

Yes

Mr. Plager – 

Yes
Health:

Treasurer’s Report:  Receipts- August, 2009

Receipts for Registrar:



   

                                             $668.00

  Health




           

 
                                             $320.00

Application Fees




  

                                $75.00

Septic and Well




    




     $100.00
Total Health 
        

                                                                                               $1163.00

Dogs




       

           
                                             $245.00

Cats




        

                  


          $0.00

Total Animal                    

                                                                                    $245.00

Grand Total Receipts  August, 2009                              

                                           $1408.00
Motion was made by Mrs. Cooper second by Mr. Riley to approve the August 2009 Treasurer’s report. 

Voice Vote:

In Favor:   


Mrs. Garrison, Mr. Morlino, Mr. Zimmerman, Dr. Sarraf, Mrs. Cooper, Mr. Riley,    
Mr.   Plager 
Opposed:        
None
Abstentions:  
None
Disbursements:
August, 2009

Health:

2nd Quarter Marriage license fee 16 @ $25.00



                                $400.00

2009 Registrar Membership- Barbara Streker/ Donna Ostman                                                     $50.00

Registration, Principle of Public Purchasing I- Barbara Streker                                                  $780.00
Total Health Disbursement                                                                                                      $1230.00
Animal Control:

 State Dog Licensing Fee for August 2009                                                                                    $21.00   

 2010 Animal Licensing Tags







      $169.00
Total Animal Control Disbursements
                                                                                     $190.00

Total Disbursements – August, 2009
                                                                                   $1420.00
Motion was made by Mr. Zimmerman, second by Mr. Morlino, to approve the August Disbursements as read.

Roll Call:

Mrs. Garrison -

Yes








Mr. Morlino-

Yes

Dr. Sarraf-

Yes

Mr. Zimmerman -
Yes



Mrs.  Cooper – 

Yes

Mr. Riley – 

Yes

Mr. Plager – 

Yes
It was noted for the record that Mr. Morlino had listened to the tapes from the July 8, 2009 meeting pertaining to the application for 50 Sawmill Road- Block 87.02, Lot 12.02 & 12.03.  Mr. Morlino had arrived in the middle of the July 8, 2009 application.

Resolution 2009-14

50 Sawmill Road

B87.02, Lot 12.02 

Application:

Variance Application

Owner/ Applicant:
Frank Rica

Engineer:

Steve Parker, P.E, Parker Engineering
Motion was made by Mrs. Garrison second by Mr. Morlino for discussion of this resolution.

Mrs. Cooper stated that on page two, the whereas clause referring to “7:9A-5.2” was read into the record wrong, and contamination was misspelled.

Mr. Riley commented that the resolution didn’t include language that the Board of Health doesn’t by this resolution approve the application for development.

Motion was made by Mr. Riley, second by Mr. Morlino to amend the resolution as discussed.

Roll Call:

Mrs. Garrison -

Yes








Mr. Morlino-

Yes

Dr. Sarraf-

Abstain

Mr. Zimmerman -
Yes



Mrs.  Cooper – 

Abstain

Mr. Riley – 

Yes

Mr. Plager – 

Yes
The Health Officer returned to the room at 6:30 pm.

Resolution 2009-15

50 Sawmill Road

B87.02, Lot 12.03

Application:

Variance Application

Owner/ Applicant:
Frank Rica

Engineer:

Steve Parker, P.E, Parker Engineering
Mr. Riley commented that the resolution didn’t include language that the Board of Health doesn’t by this resolution approve the application for development.

Motion was made by Mr. Riley, second by Mrs. Garrison to approve the resolution as discussed.

Roll Call:

Mrs. Garrison -

Yes








Mr. Morlino-

Yes

Dr. Sarraf-

Abstain

Mr. Zimmerman -
Yes



Mrs.  Cooper – 

Yes

Mr. Riley – 

Yes

Mr. Plager – 

Yes
Case #2

5 Tiffany Way

Block 73, Lot 3.03

Application:

Variance from Warren Township Board of Health Septic Ordinance

Owners:

Joseph & Leigh Errico

Applicant:

Christopher Paul

Attorney:

Erwin Schnitzer, Esq.

Engineer:

Stephen Kutch, P.E.

Mr. Plager stated that case #2 would not be heard tonight.  The applicant withdrew the proposal for tonight to go back and reconsider what they will be doing.  

Mr. Sumner stated that this property was being proposed for an expansion of the house from 6 bedrooms to 7 bedrooms with a septic system designed for a capacity of 9 bedrooms.  Mr. Sumner explained to the applicant that the Board has never approved a single bed system for new construction in the past.  Based 

Case #2 (Continued)

on this that the applicant is going to go back to evaluate and see if they can correct the malfunctioning system.  Mr. Sumner requested from the applicant that floor plans be submitted to the Health Department for review as to the number of bedrooms to make sure the house stays 6 bedrooms.  The plans for alteration to the septic system would then not necessarily have to come before the Board.  If there is an expansion to the house, then it will come back in front of the Board with a split system.

Dr. Kamran Khazaei, a neighbor next door, expressed concern over the expansion of the house.  Mr. Sumner stated that local ordinance requires that for new construction or expansions to the home that there is a disposal bed for the black water and a disposal bed for the grey water.  Mr. Sumner stated that this house was previously expanded without expanding the septic system.  It was found out and the septic system was expanded to support the six bedrooms in the home.  That system is now malfunctioning, and the applicant is looking to correct that system.

Case #1

57 Stirling Road

Block 96, Lot 39.03

Application:

Site Plan

Applicant:

Dyke’s Lumber Company

Owner:


The Hilltop Parmley Partners, L.P

Engineer:

Kevin Page, P.E., Page Engineering

Attorney:

Michael Osterman, Esq., Herold Law

Counsel for the Board noted for the record that her firm has a conflict of interest with this case and recused herself from the room at 7:00pm.

Mr. Sumner stated that this applicant was before the Board in May 2008 for a site plan application.  At that time the Board acted to allow the applicant to proceed to the Board of Adjustment for a use variance, but had concerns about certain environmental conditions on the site and did not act on the application.  The applicant has received an approval for use variance from the Board of Adjustment and is back for action from the Board of Health.

Anthony J. Reitano, Esq. of Herold and Haines, P.A., Kevin Page, P.E., of Page Engineering, and Charles A. Kreyer, president of Dyke’s Lumber, and Dawn Pompeo of TRC, were present.   

Mr. Reitano stated that Dawn Pompeo, of TRC, was hired by Thermo Plastics to do the environmental investigation at the site.

Mr. Reitano stated that the applicant was present before the Board in May 2008.  At that time the Board was not given much information about the site contamination other than their due diligence.  They identified for the acquisition of the property that the ground water was contaminated with TCE.  As a result they gave that data to the current owner Hilltop Parmly who then retained their own consultant and did a further investigation.  They then hired their own environmental counsel to pursue Thermo Plastics and were successful in having Thermo Plastics sign a remediation agreement with the State of New Jersey for the investigation and remediation of the site.  Thermo Plastics posted one million in financial assurance with the State of New Jersey to back up its obligations under the industrial site recovery act.  That is as much as they new when they last appeared in front of the Board of Health.

Mr. Reitano stated that in early of 2008, Thermo Plastics retained TRC, a national consulting firm, to conduct all the work necessary starting with a preliminary assessment investigation and then remediation 
Case #1 (Continued)

pursuant to the remediation agreement under the oversight of the DEP.    The Board had concerns at the last hearing about the contamination at the site and where it was located.  Mr. Reitano stated that there has been a lot of investigation done since then.  A vapor intrusion study has also been performed at the site.

Dawn Pompeo of TRC was sworn in by Mr. Riley.

Ms. Dawn Pompeo testified to her background.  She holds a bachelor’s degree in biology and chemistry from Upsala College, and masters in environmental science from Montclair State.  She worked for the Meadowlands Commission right out of college, DEP for 6 years, then TRC for about 17 years.  Most of the sites her company currently works on are in NJ.  

Ms. Pompeo testified to the investigation by TRC.  The preliminary assessment is the first phase in the process.  It is a study of the operational and site history with a visit to the property for identification of potential areas of concern at site.  You then have to decide if the areas of concern need to be sampled to determine if contamination exists.  The next step would be the site investigation phase.  This step is where the collection of the samples of soils and ground water are taken to see if there is any contamination above state standards.  The next step is remedial investigation phase.  This is the current step the applicant is at.  During the remedial investigation phase, you start to delineate the expected area of the contamination.  You collect enough samples around the initial samples to figure out how big, deep and wide the area of impact is.  

Mr. Plager asked if a finding from DEP is given as to their authorization to move ahead based on the findings.  Ms. Pompeo testified that the way the State is set up, they are encouraging responsible parties to move forward and follow the technical regulations.  Throughout the phases, documents are submitted to the State to keep them apprised of schedules.  The State will then give its approval before remediation can begin.
Mr. Plager stated the town will not allow air stripping towers for clean up.  They require closed systems  when you are dealing with water.  The town doesn’t want anything in the air.  Ms. Pompeo testified that you can’t conduct any ground water remediation without a permit from the State.  

Mr. Morlino asked when the site investigation was complete.  Ms. Pompeo testified that the preliminary assessment (PA) report is still in its preliminary review and still in its draft phase.  The site investigation report is also prepared.  The two reports are together and being reviewed and will be submitted to the State of New Jersey by the end of September.  Mr. Morlino asked when the initial soil samples were taken and complete.  Ms. Pompeo testified in June/July of 2009.  There was a lot of due diligence work that was done upfront before the PA was even done.  Mr. Morlino stated now you are at the phase of remedial investigation.  Ms. Pompeo testified that they are not in the process of doing the remedial investigation yet.  Once they submit the investigation results to the State then they are going to do the remedial investigation.

Mrs. Cooper asked Ms. Pompeo if she pin pointed where the actual contamination came from.  Ms. Pompeo testified that they don’t know an exact source, but they have certain areas of the site that they know are more contaminated than others.
Mr. Reitano stated that the intent of this meeting is to establish what the status of the site is in the area where construction is to occur and the building is going to be used. Both with regard to the exterior sampling and also with the vapor intrusion study. 

Case #1 (Continued)

Mr. Pompeo testified to the Board with a drawing showing the locations of the soil samples and ground water samples taken on the site.  A sample was taken from the production well and found to be contaminated with PCE, which is your common dry cleaner fluid and also a degreasing chemical that was used.  Mr. Plager asked how far above the limit it was?  Ms. Pompeo testified it was 37 parts per billion as compared to the standard of one. Due to that sample, Ms. Pompeo testified, more ground water sampling in the area was conducted.

Ms. Pompeo testified that the middle of the property, where the buildings are located, is not too bad, with fewer hits.  The most contaminated area of the site is the Northeast corner property line.  Mr. Plager asked if that is an indication of dumping.  Ms. Pompeo testified she doesn’t know if it is dumping or whether it went down the storm drain.  The magnitude is in the thousands.  A video inspection of the storm sewer line was done to see its condition.  The integrity of the line was not good.  It is possible something went down the storm sewer and leaked in this area.  A proposal is currently in front of the DEP in order to get the necessary permits so that a full remedial investigation of samples can be conducted to narrow down what the issues are and to start cleanup.

Mr. Sumner asked if the soil sample was contaminated.  Ms. Pompeo testified that there was one tiny little hit of 1.1 PCE, with the standard being 1.

Mr. Plager asked where Ms. Pompeo is with a proposal to the State as to how remediation will be done.  Ms. Pompeo testified that a full remedial investigation still needs to be done.  They have been working with the department’s Land Use Regulations program to get the necessary permits.  A lot of the samples are in the buffer zone of a stream.

Mr. Zimmerman stated that since the material is heavier than water isn’t there a chance that it will gradually leach further into the ground?  Ms. Pompeo testified that part of the remedial investigation is to install bedrock wells to see if there is a downward migration of contaminants into the lower aquifer.

Ms. Pompeo testified that the possible source of the contamination is from the old operations.  Thermo Plastics did not use chlorinated solvents.  This leads Ms. Pompeo to believe that the predecessors may have used those degreasers in the machine shops.  Mr. Plager asked if they have tested through the concrete of the buildings.  Ms. Pompeo testified yes.  

Mr. Plager asked what the applicant plans to accomplish?  Mr. Sumner stated that Ms. Pompeo is providing background information and that the property will be serviced by public sewer and public water.  Although there is ground water contamination, in Mr. Sumner’s mind it is not a risk, because there will not be any exposure.  Mr. Plager asked about the vapors.  Mr. Sumner stated that is the piece that Ms. Pompeo needs to address.

Ms Pompeo testified that the DEP came out with some guidance in 2005 due to the concern that you could get volatilization of vapors from ground water that is contaminated with volatile organic compounds.  They volatilize up through the soils and they can volatilize up through cracks in the concrete floors, floor drains, and seams and get into the air of the building.  The State said if you have ground water contamination with volatile organic compounds you need to sample sub slab vapors.  Ms. Pompeo tested that they know they have ground water contamination along with two buildings, so they put vapor samplers in the buildings and pulled the air out for 24 hours in a canister and collected the air and sent it to the lab.  Samples were also collected outside the buildings.  The samples taken from the building where the showroom is proposed came out clean.   The samples from the building to be used as storage were contaminated with the same contaminants that were found in the ground water.  

Case #1 (Continued)

Mr. Plager asked Mr. Sumner that from a technical point, should the Board have the applicant go further than they are right now.  Mr. Sumner stated it depends on the use of the property.

Mr. Reitano stated that the front building will have an addition and that building will be the showroom where people will have access.  The building on the side, where the contamination is, will be used for storage.  Employees will only access the building to get supplies for restocking inventory.  This building will be used periodically.  Mr. Plager stated wouldn’t that make things worse.  If the building is closed and the contaminants are filling the air, then the vapors will get higher since it is contained.  Ms. Pompeo testified that steps would have to be taken such as drains being sealed off, the floor sealed or ventilation systems that could be installed.  

Mr. Plager asked that at the time you provide a solution to eliminate the vapors are you also remediating the ground water?  Ms. Pompeo testified no, because you are taking steps to mitigate the vapor situation so that the buildings can be used.  Eventually they would have to remediate the problem.

Mr. Zimmerman stated that you are then allowing the vapors to escape into the atmosphere.  Isn’t that contaminating the atmosphere?  Ms. Pompeo testified that you usually measure the vapors that are coming off and depending on the levels detected you may need an air permit.  Typically we find such low levels being released that the DEP doesn’t require an air permit.  

Mrs. Cooper asked how they plan on removing the water contamination with the buildings there.  Ms. Pompeo testified that they could do injections in a variety of areas.

Mr. Plager stated that the hot spots have not been defined yet.  What does the Board take an as action?  The showroom building is clean, but the other building has vapors above the standards.  

Mrs. Cooper stated that she would hate to say go ahead and when you start to remediate you will have to remove the buildings in order to properly remediate.  You don’t know how far back the stream goes or if the whole sewer line needs to be dug up.   The sewer line is right on the edge of the show room.  Before she can give you an answer, she needs to know exactly what needs to be done to remediate this property, but typically an excavation of the soils in the contaminated area, which is 150 feet from the building in this case, is conducted.  The cracked sewer line does not run under the building.  If the sewer line is cracked you can run a new line.  

Mr. Reitano stated that Ms. Pompeo has screened the soil down to the ground water contamination and has not found any contamination in that soil column above the storm sewer.  Therefore, nothing is leaching into the storm sewer.  The PCE and TCE were used 30 years ago and has long leached and migrated to its resting point in the ground water.  Mr. Plager asked why the rates are so high at that one point if over 30 years it has so called diluted itself, which it hasn’t done.  Ms. Pompeo testified chlorinated solvents will be there a very long time and don’t dilute.  Once they have a chance to do the remediation their goal is to find the hot spot area and do a series of injections.

Mr. Plager asked the Board members where they wanted to go with this application.

Mr. Reitano stated they want approval from the Board of Health to proceed with construction and use of the site.  

Mr. Riley asked why it would be unfair for the Board to say complete your investigation and sampling, come up with your remediation plan and come back to us at a future date.  Mr. Reitano stated that this 
Case #1 (Continued)

property is in negotiations with the current owner of the property.  We need to decide whether or not to proceed with the sale of the property.  There is nothing going on with the proposed showroom building.  If you are waiting for the remediation to be done, no one might be around to enjoy the remediation.

Mr. Plager agrees with Mr. Riley.  His concern is health.  He is not getting a comfortable feeling about dealing with these buildings at all.  He feels more comfortable with the showroom building.  If you move ahead with the buildings and later find a problem, it will be the applicant’s liability.    

Mr. Reitano stated that TRC, paid by Thermo Plastics, will continue with the investigation and remediation in conjunction with the development of the property.  The first item the DEP is going to focus on is the floor being sealed and the vapor results have to be below the guidelines.  Mr. Plager believes the plan is more complex than that.  It is vapor, water and its soil.  Mr. Reitano stated that in order to use the building the vapor issue has to be addressed first by sealing the floor.  That will then allow the second building to be used as storage.  The investigation and remediation will continue to go on.

Mr. Page was reminded he is still under oath.

Mr. Page testified that the applicant only has 2 edu’s for sewerage.  He also employs so few employees, and all the employees are going to be working out of the showroom building.  The second building, where the high levels of contamination are found, is only going to be used for overflow storage and to park the vehicles as part of an agreement with the Board of Adjustment.  Mr. Page testified that no one will be occupying the building except for quick trips.

Mr. Plager stated that with the trucks being put in the building and sitting over night, the vapors permeate the trucks.  Mr. Page testified that a vapor plan needs to be in effect before that building can be used.  Mr. Plager stated he didn’t disagree, but when a worker gets into a truck that has been sitting in a material for 8-10 hours it could represent a problem.  Mr. Page testified that the vapors will not be in the truck since before the trucks are put in the building, the vapor control plan needs to be approved.

Mr. Reitano stated that the applicant would not be allowed to use the building until DEP is satisfied that the vapor levels have been mitigated to satisfactory levels and the applicant would agree to that as a condition of the Board of Health.
Mr. Plager stated that the Board would only approve use of the clean front building until such time as DEP provides them with authorization to move ahead.

Mr. Sumner made a recommendation that the Board can do that, but don’t make it contingent on DEP.  Make it contingent upon the Board of Health.  The likelihood of DEP sending anyone a letter that says you can use the property is zero.  So he would suggest you make that conditioned upon the Owner or Consultant submitting the data to the Health Department that shows the levels are below standards.

Mr. Plager summarized that the Board will issue an approval to go ahead with building “A”, and all other facilities on the property will not be approved for use until such time as that contingency was met.  

Charles A. Kreyer, president of Dyke’s Lumber was sworn in by Greg Riley.

Mr. Morlino would like to know the use for building “A”.  Mr. Kreyer testified that as part of the sBoard of Adjustment approval, the active building will be a showroom and the other building, as part of the 
Case #1 (Continued)

approval, is to be used for bulk storage and parking the trucks.  No offices will be in that building.  All work will be done out of building “A”.

Motion was made by Mr. Morlino, second by Mrs. Garrison to approve the application contingent upon no occupancy in buildings until such time that the documentation is supplied that the vapor levels of the contaminants are below the DEP standards.  

Mr. Morlino stated that he visited the property in May, and noticed 55 gallon drums on the property along the north side of the contaminated building.  Ms. Pompeo testified that the drums are properly used for storage of supplies, soils, or water.  Mr. Morlino asked that the drums be looked at.  Ms. Pompeo testified that she would look into the drums.

Mr. Sumner stated that the applicant would have three options.  To show that there is nothing in the drums and there is no contamination, they can remove the drums from the site or they can designate a storage area until they can be disposed of.

Mr. Plager asked how old the buildings are.  Ms. Pompeo testified they were built in the mid 70’s.  Mr. Plager wanted to know if there is any asbestos in the buildings.  Ms. Pompeo testified she is not aware of any.

Roll Call:

Mrs. Garrison -

Yes








Mr. Morlino-

Yes

Dr. Sarraf-

Yes

Mr. Zimmerman -
Yes



Mrs.  Cooper – 

Yes

Mr. Riley – 

Yes

Mr. Plager – 

Yes
The Board took a break at 8:09pm and resumed at 8:15pm.  Counsel returned to the room at 8:15pm.
Case #3 

84 Old Stirling Road

Block 95, Lot 6

Application:

Continuation of rehearing of previously approved variances from     




septic ordinance

Applicant:

Robert Patton

Attorney:

Lloyd Tubman, Esq.

Engineer:

Charles Tiedeman, P.E., Whitestone Associates
Counsel for the Board reminded everyone they are still under oath.  

Mr. Plager stated that he put together an agenda that he shared with the Board so that the Board stays with it and doesn’t deviate.  The Applicant was instructed to go back and develop plans that were compliant to what was agreed on.  The first item on the agenda is Mr. Sumner’s review of the plans and to list the variances being requested.  Second item is to give each side 25 minutes to present their closing statements.  There will be no testimony tonight.  The third item is to have the Health Officer and Counsel 
Case #3 (Continued)

address concerns to the Board that may have been raised during the summaries.  The fourth item is to have an open discussion with the Board.  The fifth item is to have counsel certify that everyone present can vote, then hold the vote.

Mr. Plager stated that if it is a tied vote tonight, that results in a vote down.

Mr. Sumner stated that since the last meeting, new plans have been submitted as discussed at the prior meeting.  The changes that were made to those plans were copied and sent to the Board.  With the septic plans, the permeability liner was added to prevent potential migration of effluent.  The liners were added to the up gradient side of the black water bed, and to the down gradient side of the grey water bed.  The liner is proposed to be from the top of the level of infiltration to four feet below the level of infiltration.  With regard to storm water issues, Mr. Kastrud reviewed them and presented a letter.  Mr. Sumner summarized his letter to the Board outlining the changes made.  In the letter it referred to the change in type of inlets to be used and the recommendation of 1 half foot free board increase of the swales was made to the plans.  The 90 degree angle of the pipe was changed to 45 degrees and an overflow swale was added. Calculations to the size of the rip-rap have been revised and the calculations are acceptable and the plans have been revised to include storm water maintenance notes and they are acceptable. Mr. Sumner stated that Mr. Kastrud did not detail the number of additional inlets that were added but that there were two additional inlets added for a total of four.

Mr. Plager asked if the plans are compliant to what was requested at the last meeting.  Mr. Sumner stated yes.

Mr. Sumner listed the variances being requested in the application:

· Warren Township Board of Health Ordinance 7:9A-10.1 (b) 4

Requires hearing and approval of the Board of Health prior to construction of a mounded disposal bed

· Warren Township Board of Health Ordinance 7:9A-5.2h

Requires a hearing by the Board when greater than 25 percent rock by volume is found in the soil.

· Warren Township Board of Health Ordinance 7:9A-6.4 (e) 5

Requires that septic systems be designed based on the slowest permeability rate found in the native soil

· Warren Township Board of Health Ordinance 7:9A-10.1 (b) 4 (b) iv

Requires the lateral extension of the mound be no less than 30 feet in width.

Mr. Riley asked about the issue of the water course.  That is a disputed issue.  The Objector contends it is a water course and the Applicant contends it is not.  It is open to the Board’s interpretation.  Mr. Sumner stated that based on the Board members’ interpretation, the Board must determine whether or not it is a water course.  Mrs. Cooper stated that DEP came out three times, and stated it was not a water course.  Mr. Plager stated that every member has his or her own thought, but bottom line is it is not clearly defined as a water course with regard to 7:9A.

Mr. Plager stated he would like Ms. Tubman to address the Board in her 25 minute time allotment.

Ms. Tubman stated that two of the variance requests (7:9A-10.1(b)4 and 7:9A-5.2h) in her opinion are not variance requests.  They are code provisions that require a hearing.  You have had those hearings many times before.  In Ms. Tubman’s opinion, these hearings have been satisfied leaving two variances for slowest permeability rate and for lateral extension of 30 feet.  Mr. Tiedeman has summarized his testimony for the two variances being requested.  He stated that the issue with slowest permeability rate, 
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the septic system is a pressure dose design and the slowest permeability rate refers to percolation tests.  This septic system is designed based on the permeability of select fill.  Regarding the 30 feet of fill around the perimeter, it is generally used to prevent effluent from traveling laterally through the soil.  The most recent design has included an impermeable barrier.  It is 40 mil plastic sheets that go around two sides of each of the disposal beds next to the storm drainage on either side, which directs the effluent down into the zone of disposal.  The impermeable barrier extends through the zone of treatmengt to the zone of disposal.  That provides prevention of any effluent traveling beyond that 30 feet of additional fill around the perimeter.

Ms. Tubman presented that the applicant’s summary.  This application was first approved by this Board in October 2006.  In June 2007, Counsel for the Board contacted her to say the neighbor had raised a question of notice.  Rightly so, there was a failure of notice in 2006.  The Applicant came back at the Board’s request through its attorney in 2007.  There was an issue raised of whether or not despite the letter of interpretation, there were water courses on the site.  The Applicant began its presentation, but the matter was  adjourned for a second DEP site investigation, and a third DEP site investigation.  It wasn’t until almost a year later in May 2008, that they got a definite letter from Tom Micai, Director of DEP, absolutely confirming that there were no water courses on the site.  In the interim, a question of drainage arose, and Bohler Engineering appeared in July 2007 with the initial presentation with a conceptual drainage design.  Ms. Tubman stated she wasn’t aware until later, that the Board was looking for more in the way of drainage and ultimately Bohler, Mr. Kastrud, and the Board came up with a fully designed drainage system.  The Board asked the Applicant to meet with the Township Engineer, Mr. Kastrud.  If she had known that in 2008, she would have called the Board’s counsel to say the Applicant’s escrow account is available for Mr. Kastrud.  Even recently the Board asked that the Applicant’s engineers meet with the engineer of the neighbor, Mr. Kastrud and Mr. Sumner to review the plans to raise any questions and resolve those questions and those plans were finalized and submitted by August 15, 2009 per the Board’s request. They have now been reviewed by the Township Engineer, Mr. Kastrud, who has said everything asked of the Applicant was done.  In the course of that, the Board got a much better design, the Board raised good questions, and the neighbor raised good questions.  Additional soil logs were conducted.  The question of massive rock was put to bed by a larger machine.  The additional soil testing confirmed the soil characteristics.  The Board has a better plan from the septic review standpoint, from the engineers’ review you have a fully and possibly over designed system.  In short, the Board’s caution and questions raised have answered questions that didn’t arise before.  Ms. Tubman feels any possible question has been put on the table and has been addressed and is now acceptable to the Town Engineer and she trusts acceptable to the Board.  The issues that were raised were significant, but the issues were discussed, the designs were finalized, and the Board has a good design not only from the septic, but a storm water design that would typically have been required only at the point of a building permit.

Mr. Plager stated that since Ms. Tubman did not use her whole time, she would have a chance to use it later.

Mr. Murray stated that the Applicant has used extreme efforts to present a case on a property that was known in advance to have substantial detrimental capacity for development.  It was acknowledged by the facts in the record and has been a part of this hearing process.  Ms. Tubman has indicated to the Board that every possible question that was raised was answered.  Every possible question that was raised did not include the soil suitability of this site.  We have spent a great amount of time, effort, and money on both sides to establish designs and design modifications that were based upon the soils being suitable for this mounded system.  A mounded system under the Township Ordinance requires good cause.  The Ordinance does not define good cause.  In this matter good cause appears to be that the Applicant purchased a piece of property that they knew was not suitable for a septic system and that was adjacent to 
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another piece of property that has substantial septic problems and concerns.  The Applicant bought this and now they are coming to the Board saying that they knowingly purchased this property having these deficiencies, and that they are entitled as a matter of good cause to pursue the development as they propose.  Notwithstanding is the absence of good cause, which the Board generally recognizes with existing residences that people are living in their homes and can not continue to live in their homes without having a modified system that needs variance approval from the Board.  Mr. Murray doesn’t know to what extent this Board has granted a good cause variance when there is a vacant lot. 

Mr. Murray stated, however, during the testimony of Mr. Tiedeman, and the testimony of Mr. Page, issues were raised as to the suitability of the soils to accept the effluent and treatment system that is required.  Mr. Page repeatedly said you need one more test.  You need a pit bail test.  At the last meeting Mr. Page said if a pit bail test were conducted and it passed, he would not be here, or have recommended that the client be here.  Efforts have been made through the Applicants, their engineers and experts to do everything but a pit bail test.  The last testing that they did with heavy machinery that struck rock at a certain depth was as far as they went with testing.  They urged that test to be one which should be supported and approved by this Board as a premise and basis of the overall approval that the soils are buildable.  The design is what is built above those soils.  The design has been detailed, presented, and through testimony on both sides it has good features.  But the design is marginal if it does not work with the soils that are there.  Why did the Applicant after this lengthy period since 2006 to now not do the last test which would have been conclusive?  Mr. Murray stated his client would not be here.  He asked why it wasn’t done.  Was it not done because they did not have the money to do it?  They had the money to do everything else that came across as this hearing progressed.  The design of this system is only one feature.  The major feature is worthless if the soils will not work with that design.  Do you have before you enough evidence to make you feel comfortable that the soils will do what they are supposed to do with regard to this system?  Will the soils take and work with the system as designed.  Good cause requires the Applicant to not only come in with a reason why they should have a mounded system, but that the mounded system following the Town standards will work.  

Mr. Murray stated, in regards to water courses, the Board has correspondence from the DEP, it has Dr. Cohen’s report in the file, and we have had arguments over what constitutes a water course and not a water course.  That is the legal issue.  Mr. Murray stated he doesn’t disagree with the fact that Mr. Page has repeatedly said the design will not work.  The design is marginal without having the last and best system presented to the Board to prove it will work.  We know there have been a number of revisions to accomplish those objectives, but those objectives have not been fully presented to you by way of a basin flood or pit bail test.  When Mr. Patton and his wife purchased this property, they purchased something knowing there was going to be difficulty developing it.   In fact, Mr. Patton and his wife went forward and had a substantial real-estate tax reduction in value.  

Mr. Kalisky stated that he appreciated all the time and thought that the Board has given to this complicated application.  He knows that the Pattons have tried hard and wanted this to work, but they both have a difference of opinion as to whether this design would work.  Mr. Kalisky stated he gets frustrated every time he hears about the approval from 2006.  We have all learned that the approval of 2006 was given without the Board knowing a lot of the important data that you needed to know.  As a matter of fact, Ms. Tubman did say, two sessions ago, that had they known that they were in violation of State code, they would have never brought forth the request.  That is misconception number one.  Mr. Kalisky asserted that you look at where we have come from three years ago to today, we would acknowledge that the approval was given without knowing all the facts and he had to spend his time and money to bring that forward.  Mr. Kalisky stated that he would also like to address the issue of the water course because he doesn’t believe that was stated correctly by Ms. Tubman.  What the DEP says, it was 
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not a water course as regards to Flood Hazard Control Act.  Mr. Tom Micai specifically wrote a letter saying it has no bearing on determining a water course as per 7:9A.  The DEP said that was up to the Board.  Mr. Kalisky stated that was clear and asked the Board to keep an open mind.

Mr. Kalisky stated that he is a chemical engineer and has designed chemical plants and refineries.  He stated that although the 15 inch pipe may seem large, the flow area of a 15 inch pipe is well less than the existing ditch.  To think that this 15 inch pipe and the swale are going to handle what is handled today is a misconception.  If you remember the pictures there are many times during the year where the existing swale is full.  What that means is that we are going to get the storms that happen several times a year and the new swale might not be able to handle the water.  What then is going to happen to the water?  The water will go over the field.  Mr. Kalisky says that is common sense.  This new configuration is worse in terms of volume capacity.  The smaller the pipe the greater the velocity.  If the velocity is too high, you will destroy the pipe.  That is not a good thing.

Mr. Kalisky stated there is no ruling from the DEP regarding the water course as it pertains to 7:9A.  He doesn’t believe there was ever a firm determination from the Board as to whether this ditch constitutes a water course.  There was a difference of opinion among everybody.  Mr. Page has gone on record that this is a water course, Ferriero Engineering who evaluated the site in 2000 said it was a water course; it is in the records that Dr. Cohen said it was a water course, and EcolSciences said it was a water course.  They said it was a water course based on experience and what they have seen in other townships and other rulings.  The State requires a setback of 50 feet; the Township Ordinance requires 100 feet.  Note that the State Code considers subsurface drains, footing drains and storm water management basins subject to the water course setback.  What that does is demonstrate the broadness of the intended definition and the State Code says that distances can be increased when there is poor soil or fractured rock.  Mr. Kalisky stated that is what we have here.  Mr. Page talked about some of the concerns regarding the proximity of the ditch to the disposal field.  He did make recommendations, the Applicant included the liner, and Mr. Kalisky applauds the Pattons and their engineer for making the modifications to the septic systems.  There are no questions that the design has improved, but he still feels it is not sufficient because this is a very unique piece of property.

Mr. Kalisky stated that in 2000 before the Pattons had the property, the prior owner wanted to develop the property.  He hired Ferriero Engineering to design a septic system and, according to Mr. Kalisky, Ferriero Engineering came in and said you can not build a septic system on this site because it is not suitable.  Mr. Kalisky further stated that the Owner at the time went to the Town and had the lot reassessed from a tax basis and the tax assessment was lowered. Mr. Kalisky further stated that the price of the property was reduced and the Pattons bought it.  

Mr. Kalisky stated that Township Code states that mounded soil replacement systems should only be permitted upon demonstration of good cause by the applicant.  So the question is what is good cause?  Has it sufficiently been demonstrated?  Mr. Kalisky would argue that an existing home with a failed system would be good cause.  Mr. Kalisky further asserted that this is a lot that was purchased in 2000 after a study that had already deemed the site unsuitable for a septic system.  

Mr. Kalisky stated the water course is an important point not because of the implications of having a water course, but because there are Code requirements and it is up to the Board to decide if the Code requirements apply.  Remember that the design doesn’t come close to the State Code of 50 feet set back requirement.  Mr. Kalisky asserted that when Ms. Krukowski from DEP was asked to consult on this, (she is the one who is responsible for 7:9A),  what she said is “common sense should prevail, but providing as 
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close to a 50 foot separation distance between the beds and the swales as possible.” Mr. Kalisky asserted  that is the DEP saying common sense is use 50 feet.

Mr. Kalisky stated that the Board in making their decision, the Code is very specific about some of the things that you have to consider.  The Code directs the administrative authority to consider the following conditions in determining whether a mounded replacement disposal field should be permitted:  the size, topography of the property and the suitability of the slope and depth of the seasonal high ground water level.   Mr. Kalisky stated there is concern about the setback from a water course, there is a variance on the lateral extension, and he still contends that based on Warren Code, these fields are undersized.  The size requirement is 1107 square feet and it is 915 square feet.  The topography and the slope are also issues.  This lot is unique because it is a highly sloped lot.  There are three State Code requirements that pertain to slope, 7:9A10.1g2 states on strongly sloping sites the shape of the disposal field shall be elongated with the long access parallel to topographic contour.  Mr. Patton tried to get as close as he could but he didn’t meet the literal definition of the requirements.  Requirement two, when the slope is greater than 10 percent trenches shall be used instead of beds.  Requirement three, mound or mounded soil replacement installation shall be restricted to slopes less than 10 percent.  Remember mottling was identified at 4 to 5 original soil logs at 18 to 36 inches below grade.  These logs were taken at the highest elevation on the lot.  So there is a seasonal periodic and recurring saturation situation just below grade running right through the zone of disposal.  Mr. Kalisky stated the side of his property adjoining the proposed fields, is always saturated.  One of the concerns of Mr. Page is that the fields sit right on the ditch where the water runs.

Mr. Kalisky asserted there are many more variances needed and because the Board kept getting bogged down on one or two issues, the entire picture was never discussed.

Mr. Kalisky stated this area is known for failing systems and listed surrounding properties with failing systems:  The adjoining lot to the South failed within the past year, 9 Forest Drive failed within the past two years and lot 4 failed several years ago. 13 Forest Drive failed several years ago, and 14 Forest Drive failed this past year.  10 Forest Drive decided not to tear down and rebuild because his Engineer told him he can’t meet the septic requirements.  He would request, and is not sure how the Board makes up its mind, that you not vote to approve this unless you are absolutely certain that there will be no problems.  Mr. Kalisky stated in his mind, an approval defies the common sense logic presented by the DEP.  

Mr. Plager informed Mr. Kalisky his time was up.

Ms. Tubman stated that this Board’s decision has to be made on evidence in the record.  Some of the assertions that were made are in the records, and submitted by neighbors at the first meeting.  Some of the statements this evening are not supported by that evidence.  For example, the Pattons purchased this piece of property in the expectation that there may be a sewer.  That did not happen.  But in 2001 prior to their purchase of the property, the assertion was made that the EcolSciences made a determination that the property was not suitable.  That may have been so in 2001 but that predated the letter of interpretation and DEP findings that the lot was not indeed constrained as it had been assumed in 2001.  A statement was made that the soils were tested, and the Pattons had knowledge that the soils were unsuitable.  That is not correct and not supported in the record.  The sellers to the Pattons did not do any septic testing because of the cost.  There is nothing in the record to show unsuitable septic testing.  As far as the tax appeal, the taxes were appealed and reduced prior to the Pattons’ purchase.  This is all smoke.  A substitute criticism raised by Mr. Murray and only raised last hearing by Mr. Page was that there was no pit bail test done to establish suitability.  Ms. Tubman is not an Engineer, but she can read the regulations, has consulted with Engineers and there is testimony on the record relative to this issue.  A pit bail test only works in those 
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instances where ground water rises at a certain velocity so that a test could be conducted.  That was not the results of the testing that was done here.  The water did not rise quickly enough.  Secondly, the basin flood test doesn’t work if ground water is encountered.  Ground water was encountered.  The appropriate method of testing, is permeameter testing.  Two rounds were conducted and a soil classification was done twice.  Both of those established the soil suitability.  That is the evidence that is in the record, and that is what the Board should consider.  As far as variance justification, the variances are justified if good cause is shown that the system will work.  The system has been designed to modern standards.  It is a soil replacement system.  It is a new system.  You have testimony on the record from Mr. Tiedeman that both beds are oversized not undersized.  On the Engineer’s testimony, the design of the system is safe and adequate, and should be approved.

Mr. Plager stated that at this point the Board representatives will provide any comments on the two presentations.

Mr. Sumner said he only has two comments.  The first being the number of variances.  He listed four, and Ms. Tubman stated and said previously, that she believes two of those are not variances and just require a hearing.  Past precedent of the Board is that you always act on mounded systems and the rock as variances.  The second issue relates to watercourses.  Mr. Sumner read a section from the frequently asked questions document of the DEP relative to 7:9A with regard to water course, storm drains, and catch basins.  The Department’s original responses to comments on the septic system standards were adopted on August 21, 1999.  The Department explained that a storm sewer is considered a water course only when it is constructed below the water table and with open joints.  Applying this logic, if one of these components is entirely above the water table and is constructed in a manor that precludes ground water seepage they would not be considered water courses.  However, with respect to catch basins, even when they don’t qualify as water courses, as described in the document, the Department recommends that consideration be given to their proximity and potential impact upon the functioning of the disposal filed.  Mr. Sumner stated that he will not make any other comments on that other than the fact it has been said several times over the last couple of meetings that there is a regulation with the DEP Code that says that you have to be 50 feet away from catch basins and Mr. Sumner has spent a lot of time looking for that and can not find it.  He did find this reference in the frequently asked questions.  

Counsel for the Board addressed a few comments that have come up.  Ms. Pearlmutter stated that we have heard repeatedly about good cause and our Ordinance does not specifically define “good cause”.  This has always been a very fact sensitive issue.  Listening to the testimony your decision has to be grounded in the evidence that is before you.  You are going to use your common sense based on what you know about the community.  You have to be careful in your decision.  The standard is that it can’t be arbitrary.  Your decision has to be reasonable and without detriment to the public welfare.  The record before you consists of the fact witnesses that appeared before you, the expert testimony, and the evidence that has been entered in the record. It has been pointed out before, the Ferriero and EcolScience reports have not been presented to you and are not part of the record.  Some of the other notes were labeled for identification purposes only and not officially part of the record.  As you know Mr. Sumner and counsel have met with representatives of DEP’s Septic group and they made it very clear that theses type of decisions, i.e. decisions for compliance with septic regulations, rests with the Board of Health.  It is not a DEP decision; it is a Board of Health decision.  Your decision has to be whether or not the plan is protective of public health.  The drainage plans that you have looked at, you are going to look at them from the purview of the Board of Health and you know the Engineer is looking at them from his purview. 

Counsel spoke more on the topic of water course from a legal standpoint.  The definition as read numerous times is “any stream or surface water body or ditch or any subsurface drain that permits the 
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drainage into a surface water body.” There is a very specific exclusion.  “Swales or road side ditches which convey only direct runoff from storms or snow melting, and storm sewers designed and constructed in a manner that will prevent infiltration of ground water (note it says nothing about surface water) into the pipe or lateral movement of ground water through the excavation in which the pipe has been laid” is excluded from the definition of a water course.  If a swale conveys only direct runoff and if a storm sewer is designed in the appropriate manner, they are not water courses and there are no specific setback distances that are required.  According to the DEP, common sense should govern the distance, but there is no specific set back distance if the swale is not a water course.  It is not the same thing as whether or not it is a wetland or state open water, which is what Tom Micai looked at.  

Mr. Riley asked if there was a factual issue based upon the testimony of the experts as to whether or not this is a swale or something else.  Counsel stated you can look at this.  Your experts have basically told you whether or not this is a swale and you may want to make a determination one way or another as to whether or not this is a swale.  She can not factually  tell you whether or not this is a swale.  She can legally tell you that if this is a swale, then there is no setback distance.

The Board next had open discussion on this case.

Mr. Plager stated that both sides have done a good job in presenting to the Board and he very strongly thanked everyone for what they have done.  However this comes out tonight it is clearly going to be based on one thing that should be understood.  The Board of Health role in the community is to protect the public health in the community.  It is very important that as we think about what our vote is going to be we consider the impact of what we are about to commit to one way or another.

Mr. Riley stated that as everyone knows he voted against this application initially and is now more convinced then ever that the Board should deny this pending application.  First of all he points out that this is new construction.  There is no compelling need to vary our Ordinance in this new construction case.  In his opinion it is not our function to grant variances.  He thinks this Board should enforce the Ordinance because the Ordinance was originally adopted to prevent the possible risk of failure of septic systems in the town.  He thinks the property owner and the Objector have the right to rely upon the Ordinance the same as any of us would have the right to rely on the zoning ordinance or the septic system ordinance.  Mrs. Cooper stated if we were never to variance the septic regulations, there would be no need for this Board.  Mr. Plager stated that our local Ordinance can be varianced.  State statute can not be varianced by this Board.  Mrs. Cooper agrees with that.  Mr. Plager stated that if you remember one of the things we have known for years is that Warren Ordinance is more aggressive than the State because we know the community we live in and we know the state of the local soils, and it is purposeful.  

Mr. Morlino stated that he agrees with Mr. Riley on his point that we should honor and respect the Ordinance, but that is why there are Boards and the Applicant has the right to make the application and apply.  

Mr. Riley stated that his point is that it is the obligation of the Board of Health to enforce the Ordinance for the protection of the public health.  He thinks the variances should only be granted in cases where there is good cause to grant the variance as provided by our Ordinances 

Mr. Riley stated that the question is not whether a system can be designed that will work, but whether it will comply with our Ordinance without granting a substantial variance.  He thinks that when the Board grants variances or departs from the Ordinance, we potentially increase the risk of failure of the system.  In granting the variance we shift that risk potentially through the community or to Mr. Kalisky if we grant 
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the variances.  There has been divergent testimony; in fact Mr. Page submitted a letter when we thought we were close to finishing this matter that a combination of all factors makes the installation of the septic system extremely risky.  Mr. Riley doesn’t think it is our function here to shift the risk that this septic system might fail to the community or to Mr. Kalisky.  

Mrs. Garrison tends to agree.  There are just some properties in town that shouldn’t be built on.  They are just too wet and she doesn’t think any of the testimony has proven to her that this septic system can function on this property.    She has been out to this property, and walked this property.  It is very wet.  If systems have been failing all around them, there is a reason for that.  Maybe we made the mistake years ago and voted those systems.  Mr. Plager stated that the laws were different then.  Mrs. Cooper stated that the systems were not raised.  Mrs. Garrison stated that she feels that the property can’t support this system.

Mr. Zimmerman asked Mr. Sumner that with past variances granted, would he say that as a result of that, a lot of the systems with the variances have ended up failing or having problems?  Is that frequent or rare?  Mr. Sumner stated that in his experience it is rare.  He hasn’t seen any systems that he has been involved with fail whose variances have been granted.  The other comment he would make is that, in his experience over ten years, most of the variances for systems were for existing systems, but there were a few for new systems that were designed.  Mr. Zimmerman stated that 10 years is not a material amount of time.  He thinks that Mr. Riley is making a good point, but as Mrs. Cooper said it is given too much weight.  

Mr. Plager said that you can’t take the pieces here and look at them separately.  There has been a good discussion on the septic system but what convinced him is that the discussion went on and changes occurred and went on and more changes occurred.  It is better than when it started.  However you have a complex drainage system.  His concern is when you put it all together.  If the septic system was sitting over here on a flat piece of property and no other issue was involved he feels it would function fine.  The issue is when you start to put everything together.  It is the Board’s role to work through applications to understand the issues presented on a plan, but the ultimate role is to understand what is best for the Township and the existing residences.  He has to worry about what will happen to existing residences as a result of it.  Mr. Plager stated that maintenance of the system was talked about.  He initially voted yes for the prior application.  He is very concerned about the system operating with all its elements coming together.  

Mrs. Cooper agrees with looking at it as a complex property.  Most of the properties left in Warren are complex.  She thinks the complexity of the drainage and septic will actually improve the area.  That there is nothing there right now that will make that area ever any better unless some kind of drainage program for that area improves.

Mr. Plager stated that the sewer is two houses away from this property, but because it is in a different district the applicant can’t connect.  

Mr. Plager doesn’t agree with Mrs. Cooper. 

Mr. Morlino is voting in favor of this application because the Applicant has proved beyond any doubt he has had.  He has walked the property three times.  As a layman he feels the system as designed works.   Mr. Morlino feels that the Board led this design to its complexity.  The Board allowed it to get this far for all the right reasons and he agrees that in 2006 the Board should have done more, but we are where we are and to the betterment of the Town by working with the Applicant and Objector.  His experience as a 
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layman on zoning boards is you get a better result when you get both Objectors and Applicants together to challenge the Applicant.  We encouraged that and to their credit a lot of resources went into that.  Mr. Morlino stated he feels comfortable with the application.

Mr. Plager says that the Board is here to protect the community.  His concern is the Applicant has gone on with change after change. He looks at the swale and drainage system.  He sat in heavy rain on the street and watched the rain tumble off the property.  He imagined in his mind the swale and pipe were not able to carry that water.  Where is it going to go?  It is going to run right around that system and that is the concern.  Mr. Morlino stated that the North side of the property has another swale. Mr. Plager stated he knows about the properties on Forest, he looked into that and they were in a very similar situation to Mr. Kalisky's property.  They are old systems.  Mr. Morlino stated that the design makes him feel comfortable and does protect the community at large.  Mr. Plager stated as a septic system design he has no issue with that.  It is when you put the entire system together that he has trouble with. 

Counsel for the Board pointed out that the previous resolution did have a condition that dealt with drainage, and the Applicant would have had to get drainage approval and if they didn’t get approval they would have had to come back to the Board with the drainage issues.  The fact that the Board is looking at drainage now doesn’t mean it wasn’t an issue in the first hearing.  However, that resolution is not part of this application and has no bearing on this.

Mr. Riley stated that they have to base their decision on the testimony of parties, experts and the exhibits that were admitted.  We have to weigh the testimony of Mr. Tiedeman, the engineer, to Mr. Page, the engineer.  Whose testimony do you find more believable, credible, and more persuasive?  Mr. Riley finds that the testimony of Mr. Tiedeman flip flopped on the issues in this case.  There were issues about the mottling at one point and perched conditions, another point he changed his testimony to say it was a historical artifact and that issue flip flopped back and forth.  Mr. Tiedeman said the design was suitable and would work and then about a year ago when the Board was ready to vote on it,  the Applicant admitted that there was a deficiency in that one of the soil logs was deficient and that the design would not meet State regulations.  That was after Mr. Tiedeman had testified that it complied with State regulations.  Mr. Tiedeman said that in his opinion this was not a water course, it did not have to be 50 feet away from the beds, (it is 100 feet under Warren code), yet when we were just about ready to vote on theapplication, Mr. Tiedeman filed a letter in writing over his signature and stated that he needed a variance from the State Code and he said that there had to be a separation distance between the disposal bed and the storm drain less than 100 and 50 feet respectively.  Mr. Riley stated that he knows he was puzzled and there were other contradictions in this letter.  Based upon this letter there could be no variance to the State regulation.  The next time we heard from Mr. Tiedeman, Mr. Riley said, there was a lengthy letter put together with a revised design.  We never heard any testimony at all regarding the genesis of the first letter, whether it was a mistake, applied to another property, or perhaps the letter was more accurate as to what was required for this property.  The letter went unexplained.  In that regard Mr. Riley found Mr. Tiedeman’s testimony questionable.  He did not give it much weight.  On the other hand, he though Mr. Page gave accurate testimony, it was technically persuasive and you can gauge the persuasiveness of the testimony by the very fact that Mr. Page pointed out many deficiencies in Mr. Tiedeman’s design which the Applicant subsequently adopted and admitted.  He gives Mr. Page’s testimony more credence, more believability, and Mr. Riley agrees with Mr. Page’s opinion that ultimately this design is risky and subject to failure.  Mr. Page testified that when he designs septic systems he has to keep it 50 feet away from a storm sewer, but he gives credence to that testimony.  In Mr. Page’s last appearance, he raised certain questions about the soil samples done from the new soil logs and he said that those soil samples were border line and he questioned some of the soil samples because they did not seem to be consistent.  Mr. Page also testified that the channel as designed was still at a level 
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that was above one of the beds and therefore could permit leaching or effluent to potentially seep into the channel.  He gives credence to that testimony.  In considering this application Mr. Riley thinks that you have to weigh the testimony of Mr. Kalisky versus that of the applicant.  Mr. Kalisky admitted photographs into evidence concerning the water problems on the property.  He gave a history of the property, he testified that the property was purchased at a reduced value of $75,000 because of the problems of the property and what Mr. Riley finds interesting here is that although the Patton’s counsel made some representations that the Pattons purchased the property because they believed that it was able to get sewers, the Pattons according to his recollection never testified on this application.  They were sworn in at one time and indicated how much they wanted to live in Warren and develop the property but they never testified regarding the property.  They were owners of the property, and they never refuted Mr. Kalisky’s testimony about the water problems on the property.  They never took photos of the properties even in the dry seasons to show no water in the ditch.  They never conducted other tests to persuade the Board that the property was not wet.  Mr. Riley stated that the Board was even given testimony by another neighbor, Mr. Falocco.  Mr. Falocco substantiated to some extent Mr. Kalisky’s testimony about the volume of water that comes out of the stream.  He testified that it comes out with such force that it would project rocks or other debris into the street.  Mr. Riley gives credence to that testimony.

Mr. Morlino would like to poll the Board to see where the Board is.  Mr. Plager is not ready to do that.  Mr. Morlino would like to poll the Board and ask those Board members not inclined to vote for the application would they consider any condition that would allow it.

Mr. Plager commented on the letter of November 5, 2008, which raised the need for a number of variances to New Jersey Administrative Code.  Then there was a letter on December 1, 2008 that was supposed to address those issues.  It never did.  Instead, it speaks to updates made by Whitestone Associates Inc, and does not explain why the earlier letter requested variances to State Code.  The question was never put to bed as to whether or not that was explained.  There was real movement on the design of the system; however, Mr. Plager asked the applicant’s engineer a long time ago about the safe operation of the septic system relative to the storm water drainage system.  Mr. Plager stated he never got a clear answer.  In fact, the storm water drainage has consistently changed as we have seen it.  

Mr. Plager asked the Board if they were ready to be polled as Mr. Morlino has requested.  The Board was polled.

Counsel for the Board certified for the record that all present Board members have been at all Board meeting or reviewed tapes of missed meetings.  The Board is not legally required to look at exhibits, however because this was raised before we asked Board members who missed meetings to review tapes and to voluntarily look at the exhibits and they did so.  For the record Mr. Plager, Mr. Zimmerman, Mrs. Cooper, Mr. Morlino, Mr. Riley and Mrs. Garrison are all certified to vote.

Mr. Zimmerman stated that 6 months ago, he would have voted against, but with the changes and improvements in design, and there is no question that Mr. Page had major input in bringing these changes about,  his inclination is to vote for the application.  That is where he is now.  

Mrs. Cooper agreed with Mr. Riley’s point about the reliability of Mr. Tiedeman’s testimony.  She feels that since he wavered a lot and was inconsistent a lot there were times she would not have voted for this application.  But she feels the parties have come together so many times and have made the plan workable that she is now in favor of the application.
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Mr. Plager stated that if the septic system was out in a field, he would have no problem with it.  He feels the design is well put together.  What he said and still believes, is this property represents an integrated system.  There are too many things that are variable that could break down.  He has taken many engineering courses on systems and when you start to look at all the variables you see how complex it becomes.  It could be one thing as simple as leaves, but it could have a major impact on not just the septic system, but the house on the north side of the property.  That is the concern he has.  He agrees the septic has improved over time, but he still has that gut that doesn’t allow him to say yes to this application.  He spent a lot of time pouring over the application.  Mr. Plager stated that the rest of the Board might be saying yes to something that has a basic flaw in it that you don’t see today.  What is best for Public Health and the Township? 

Mr. Zimmerman stated that the other side of it is, if the system actually does work well, it could, as Mrs. Cooper has suggested, actually improve the water situation in the area.

Mr. Plager stated he doesn’t know that.  Mr. Zimmerman stated he doesn’t know either.

Mrs. Cooper stated that the drainage was a concern in 2006.

Mr. Riley stated that if you look at the development maps or plans, virtually every single tree on the property will have to be taken down.  Counsel for the Board stated that is not the Board’s purview.

Mrs. Garrison stated that she has been through this application, and she absolutely can’t find anything that will change her mind.  

Mr. Riley stated that the whole Board is missing the point with this “good cause” situation.  This is new construction.  The variances should not be approved.   Mr. Plager stated that with new construction, you are not obligated to grant variances.  

Mr. Morlino stated that he feels it is a travesty if this application doesn’t get approved, because we drove this application this far.  Mr. Plager stated that he disagrees 150% with Mr. Morlino.  The Board’s role is to do what we did.  We did not drive Mr. Kalisky to do what he did.  Mr. Morlino stated we could have cut this debate off a long time ago. We even asked the parties to get together.  Mr. Plager stated that still doesn’t take away from each of us making our own decision and coming to closure as a Board.  Mr. Plager stated Mr. Morlino is worried about a three-three vote.  Mr. Morlino stated that is right.  Mr. Plager stated that a three-three vote is a vote down.  Mr. Morlino stated that we should have cut this debate and voted a long time ago.  Mr. Plager doesn’t disagree with that at all.  But, we were trying to get to a point of understanding how to allow the system.  Some of us have come to closure at this point where we finally drew the line and said that is the end of it.

Mrs. Cooper made a motion that we officially vote on the case.

Mrs. Garrison wanted clarification that if this was a tie vote, then it meant that it was a negative vote.  Counsel for the Board stated that the Board’s rules of order say that to adopt a resolution it requires an affirmative vote of the majority of all members of the Board of Health.  

Mr. Riley stated that there was a comment on the summation of the water course issue.  The comment was that the DEP determined in a letter that this surface feature was not a water course.  Mr. Riley stated that was not his recollection of the testimony or the documents in file.  His recollection of the documents in the file is that as Mr. Kalisky said for flood control purposes, it was not a regulated stream, water 
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course, or what have you.  His recollection was that there was a subsequent meeting of the DEP, and that there was a letter in the file that said whether this surface feature is or is not a water course is an interpretation to be made by the Board and not the DEP.  There was a subsequent letter that was in the file that is exhibit “BH1” and it was Mr. Sumner confirming a conversation at the DEP.  Mr. Riley read one sentence of that letter: “ You stated that swales are not considered regulated water courses under NJAC7:9A, but that common sense should prevail by providing as close to a 50 foot separation distance between the beds and swales  as possible.”  

Mr. Morlino stated that was read already and our attorney said a swale is not a water course.

Mr. Riley stated that the testimony is conflicting as to whether or not this is a swale.  Mr. Martell in his summary report when the Board was going to vote last time, did not call it a swale.  In his summary report he called it a rip-rap channel.  He then at the subsequent hearing described it as a swale.  Mr. Riley doesn’t believe this is a swale.  It doesn’t meet the dictionary definition of a swale; it is a channel ditch and comes within that definition.

Mr. Zimmerman stated Mr. Riley may be right, but at the last analysis that is not going to determine how the Board will vote.  Mr. Riley has raised a bunch of valid points, but that is the basis of how he is going to vote.  A number of clear mistakes were made, but what it comes down to is we are voting on the design that is before us now and he is reasonably comfortable with the design, but still has a lot of the same concerns Mr. Riley raised.  Mr. Morlino seconds Mr. Zimmerman point.

Counsel for the Board stated that the Rules of Order require that the adoption of any Resolution shall require the affirmative vote of majority of all members of the Board of Health present.  Roberts’s Rules similarly say that on a tie vote the motion is lost and the Chair if a member of the assembly may vote to make it a tie. 

Mr. Plager said he doesn’t know where Dr. DeMarco is on his vote for the case.  We can wait on the vote tonight and ask Dr. DeMarco to listen to the meeting tape and then have a special meeting to vote.  Mr. Plager asked the Board their thoughts.

Mr. Zimmerman- vote tonight

Mrs. Cooper- vote tonight

Mr. Morlino- wait for Dr. DeMarco

Mr. Riley- vote tonight

Mrs. Garrison- wait for Dr. DeMarco

Mr. Plager – wants to vote, but he wishes Dr. DeMarco was here tonight.  A lot of time, effort and money have been spent and he doesn’t want to throw that away.  We don’t know Dr. DeMarco’s availability and to listen to this meeting is not the same as participating in it.  This discussion here would then have to stay open until he could be a part of it before we could vote.  

Based on the expression of the Board, Mr. Plager stated the Board has no choice, but has to vote this evening.

Mr. Plager asked Counsel if there was anything special on this vote.  Counsel stated you know what you are voting on, you are voting on whether or not to grant the variances that have been requested based on revised plans.

Mr. Plager asked if any Board member has any closing comments.
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Motion was made by Mrs. Cooper second by Mr. Morlino, that the Board vote to grant the variances based on the application that was presented. 

Roll Call:

Mrs. Garrison -

No








Mr. Morlino-

Yes

Mr. Zimmerman -
Yes



Mrs.  Cooper – 

Yes

Mr. Riley – 

No

Mr. Plager – 

No
Counsel stated that the Board voted in a tie which means we don’t have an affirmative vote.  The application was denied.

Mr. Plager wanted to thank the Board.  This application was a very hard decision.  It was very unique for all of us.  The Board spoke its position and was very fair with your other Board members.    He just wanted to thank everyone.

Mr. Riley stated that where you have an objector to an application you really have to set better ground rules as to how that application is going to be presented and what amendments are going to be permitted.  Mr. Plager stated the problem is when you are walking into uncharted waters you don’t know it until you are there.  When you are there it is too late to turn around.    Counsel stated that there is a plan to change the Ordinances.  At that point if there is something that you want to talk about that will be an appropriate time.  Mr. Plager stated that he has gone through all of the Sub-Surface Disposal Ordinances and Mr. Sumner has gone through his and marked them up with proposed changes as well.  The process that they were going to use is a draft ordinance will be developed and given to the Board for revisions and additions.  Once everyone is satisfied with the changes it will be adopted. 
Mr. Plager wanted to thank Mr. Sumner and Ms. Pearlmutter for everything.

Old Business:

None
New Business:


The October meeting has been cancelled.

The Board had a discussion about the November 11, 2009 Board meeting falling on a Holiday.  The Board decided to change the meeting to November 4, 2009.

Adjournment:



Motion was made by Mrs. Garrison, second by Mrs. Cooper, to adjourn the meeting at 10:10pm.  Motion carried by unanimous voice vote. 








Respectfully submitted,








Barbara Streker, Clerk, Warren 
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