WARREN TOWNSHIP ZONING BOARD OF ADJUSTMENT

REGULAR MEETING   AUGUST 18, 2008
The regular meeting of the Board of Adjustment was called to order at 7:34 p.m. by Chairman Reeder in the new Municipal Court, 44 Mountain Blvd., Warren.

THOSE PRESENT AT ROLL CALL:  Douglas Reeder, Vincent Oliva, Frank Betz, Foster Cooper and Roberta Monahan, Alt. #2.
Also present was Steven Warner, Attorney for the Board.

THOSE ABSENT:  Daniel Luna, John Villani, Brian Di Nardo and George Dealaman
THOSE TARDY:  None
ANNOUNCEMENT:

Adequate notice of this meeting has been provided by posting Public Notice on the Municipal Bulletin Board on the main floor of the Municipal Building, and sending a copy to the Courier News and Echoes Sentinel, and filing a copy with the Municipal Clerk, all on January 8, 2008.

FLAG SALUTE:

MINUTES:  The minutes of the 6/16/08 meeting had been forwarded to members for review.

Mr. Betz made a motion to approve, seconded by Mr. Oliva.

All were in favor, so moved.

COMMUNICATIONS:

July/August 2008 issue of THE NEW JERSEY PLANNER

Minutes of the 4/15/08 meeting of the Warren Township Environmental Commission

Township of Warren ORDINANCE NO. 08-15 amending the required escrow deposits in connection with land use applications and appeals before the Township land use boards and commissions

Township of Warren ORDINANCE NO. 08-16 revising the Township’s development fee ordinance in accordance with new rules issued by COAH for residential and non-residential development

PRIVILEGE OF THE FLOOR PORTION OF THE MEETING

Mr. Reeder asked if any member of the public wished to make a statement, which is unrelated to tonight’s agenda?
There was none.

He closed that portion of the meeting.

AGENDA:
CASE NO. BA08-02

JIBHIN HWANG





BLOCK 87, LOT 21.02





48 HILLCREST BLVD.

Application to construct a single family dwelling – lot width/frontage variance required

CARRIED FROM 7/21/08 - WILL NOT BE HEARD – CARRIED TO 9/15/08 WITHOUT ADDITIONAL NOTICE

Mr. Murray granted an extension until 10/31/08.
8/18/08 – page 2
Continuation of the application of:

CASE NO. BA08-01

CMG CHELSEA LLC





BLOCK 79, LOT 21.01





130 MOUNT BETHEL ROAD
Application for a use variance to construct a residential facility for developmentally disabled adults. This is not a permitted use in the GI zone. Application has been bifurcated.
CARRIED FROM 7/21/08 WITHOUT ADDITIONAL NOTICE

THE FOLLOWING IS A TRANSCRIPT OF THE HEARING:
8/18/08 – page 9
Mr. Reeder called for a recess at 8:40 p.m.

He recalled the meeting to order at 8:50 p.m.

Continuation of the application of:

CASE NO. BA07-08

TIGER REALTY





BLOCK 90, LOTS 2 & 3





28-30 MOUNTAIN BLVD.

Application for a use variance for commercial development for office and retail – rear of the property is zoned residential – bifurcated – waivers from Sewerage Authority and Board of Health

Joseph E. Murray, an Attorney, represented the applicant. He noted that there are only 5 voting members present this evening. The case will not be completed tonight.

Mr. Murray stated that he will ask Mr. Carlin to testify as an expert in Real Estate Appraisal. Mr. Warner asked him the purpose of Real Estate Appraisal testimony. 

Mr. Murray stated that this is an application for a use variance to permit a parking lot behind the building in a residential zone. He mentioned A&G vs. the Township of Springfield. In it, an applicant sought commercial approval for a business office, which was going to utilize lands to its rear for parking – not in the same zone. Due to the fact that the lands to the rear would be rendered unusable, because of the restrictive size and  other elements for residential purposes the application was approved. It granted commercial use in the residential  zone. 
Mr. Carlin is here to indicate, in testimony, his opinion based on his experience in giving appraisals for the County of Somerset and other governmental agencies throughout a long history of his career. He will talk about the practical use of property, such as that which abuts the rear of the property. It is impacted by wetlands. It is proposed to be further  impacted by either a conservation easement or dedication to the Town. There is a small area between the wetlands and where the buildings will be located is of no practical use for development as it is zoned (residential). 

Mr. Warner said he knew of the case. That portion cannot be used for residential, since there is no access to it. Not approving is to render that portion to be unusable.
Mr. Chadwick was told that Mr. Carlin will be testifying if the property can be developed under zoning. Mr. Carlin will speak for himself. He was asked to evaluate that portion. 
He said he thought the testimony would need supporting from engineering and Environmental to come to the conclusion that Mr. Carlin will reach. Mr. Fisk did the wetlands delineation. He drew the boundary lines, width lines and wetlands. He drew the site plans. This is factual evidence.

Mr. Murray thought that Mr. Fisk’s testimony is not needed. His maps are factual evidence. This is a proper predicate on which Mr. Carlin can testify. 
Mr. Carlin said it would be possible but not reasonable or practical to put any homes in that area.

Mr. Rich Traynor, attorney for Mr. Wolfson, had an objection. The case talks about the physical properties of the residential portion and whether it’s practical from a physical standpoint to develop that residential portion as a residential use. It seems that Mr. Carlin will be testifying about the economic possibilities rather than the physical restraints.

Mr. Murray said that the A&G case did not involve engineering. It said it was impracticable.  
He said that you can’t build a cul-de-sac for two lots. Access would have to come through a commercial development.  Discussion followed.

8/18/08 – page 10
Mr. Warner noted that an applicant is entitled to put on any case he sees fit to support his contentions. Objectors can ask questions, question the validity of testimony and bring in their own witnesses. Mr. Murray should be allowed to proceed. The relevancy of the testimony
will be taken into consideration by the Board’s Counsel as well as the objector’s Counsel...
Mr. Bruce Carlin of 1 South Finley Ave., Basing Ridge, was sworn in. He gave his background and credentials and was accepted as an expert witness as a Certified Appraiser.  

Mr. Traynor had no objection as long as he is testifying as an appraiser. He was told that Mr. Carlin is not doing any work for the Township of Warren at present but has in the past few years on the basis of farmland and Green Acres.

Mr. Carlin said he visited the site and the surrounding environs, photographed the general area and isolated two basic elements of this application. He examined the area in the R-65 zone as a residential site. It is where the parking lot would be placed. If the dwellings were allowed, there would be no potential access to them due to the constraints of wetlands. It would be impractical. He looked at Mr. Fisk’s site plan, which showed the environmental features. The only potential area of development according to the concept plan could be 
accessed only through the commercial zone, which fronts on Mountain Blvd. The only plan he reviewed was dated 7/30/08.
Mr. Carlin noted that he reviewed the zoning requirements for the R-65 and RBLR zones. He reviewed the properties in the immediate area. He wanted to continue considering the effectiveness of a residential use at the site. Can it sustain a residential environment? He looked at all potential scenarios. Residential use is limited on Mountain Blvd.  He looked at the residences closest to Wilshire Road. A home would not be the highest or best use in that area. It would be 400 feet from Mountain Blvd. with an access through a commercial development if not an active parking lot. Front yards would face commercial activity. The marketability would be greatly impaired. Houses built today usually have 3 or 4 bedrooms.       
Safety issues are a concern. Emergency vehicles may have difficulty in finding the houses and getting back there. Children of the residents may have difficulty in riding bicycles through the commercial site. He concluded that it is not the best use of the property.
Exhibit A-11 was market into evidence. It is a board on which is superimposed a portion of the concept plan on Wilshire. He took digital pictures of the area. He made a panorama of what he saw. It was taken from the property line looking westerly toward the parking lot area. It depicts the conditions as they existed when taken on Friday the August 12th. There is a black arrow depicting 112 ft.  There is a yellow highlight line across 9.01.  He was standing in that area, when the photos were taken. The exhibit was passed around for the Board’s perusal.  

The point of the exhibit is to show the foliage that is there. Mr. Carlin was concerned about any negative impact, if this was approved, would have on the adjoining residents. 
Mr. Traynor objected. He said that this is outside his expertise as an appraiser. He is giving planning testimony. He is testifying about an impact of developing residential as opposed to commercial. He said he was objecting to the relevance. He believed this was planning testimony. 
Discussion followed.
Mr. Carlin considered the possibility of a berm at the 112 ft. setback. In addition to the fairly deep foliage screening, it would have a three foot berm and 11 ft. trees. He found the closest thing to it at 8 Mountain Blvd., which is owned by Mr. Berlant. He took a photo of the back parking lot of 8 Mountain Blvd. It had a 12 ft. high lamp post and screening, which is similar to what the applicant is proposing. There is no berm below it. It was marked into evidence as Exhibit A-12. 

Mr. Murray mentioned the photo on Exhibit A-10. At the lower right side one is able to see elements of former greenhouses. Concrete and block remain.

8/18/08 – page 11

Mr. Traynor said he has no objection to Exhibits A-11 and A-12 being submitted into evidence. However, he objected to their relevancy. The Board accepted them into evidence. 
Mr. Murray said that, if evidence is not relevant, it cannot be admitted into evidence.

Discussion followed. Mr. Warner advised the Board that these Exhibits can be admitted into evidence. 
Mr. Oliva said he is listening to Mr. Carlin as an appraiser – not a planner. 

Mrs. Monahan asked why Strait Lane can’t be used as an entryway. She was told that he relied on the LOI. Mr. Carlin was told that you cannot do anything with the property as far as ingress and egress are concerned, because of the wetlands and buffers.

Mr. Oliva was told that, if he were a real estate investor asking for the viability of building homes on the R-65 portion of the site, it would be non-buildable.  
Mr. Reeder asked for questions from the public. 

Mr. Rick De Pino of 11 Wilshire was told that the section in question has a greater value as commercial than residential – without question. No more than two houses could be built. Also, did he see that the planned berm does not go all the way around to shield lot 9.02 from lights? He was told that, if that is correct, it would have to be addressed.
Discussion followed.
Mr. Traynor was told that, other than the wetlands, the residential portion suitable for development would be 2 to 3 acres. Other than access, homes could be built.

Discussion followed.

Mr. Warner was told that John Madden P.P. will testify concerning planning issues.

Mr. Traynor asked that Mr. Carlin be available to testify again, since he was unaware that he would testify this evening. He was told that Mr. Carlin would not be available in September or October.

Mr. Reeder said this hearing will be carried to the 9/15/08 meeting at 7:30 p.m. in this room without additional notice.
Mr. Murray mentioned that he is representing the HWANG application, which is on the agenda but will not be heard this evening. He was told that the next regular meeting will be held on 9/15/08 at 7:30 p.m. in this room. The HWANG CASE will be put on the agenda and will be heard without additional notice.

Mr. Murray granted an extension until 10/31/08.

Memorialization of Resolution CASE NO. BA08-07 IL FORNO

Mr. Oliva made a motion to approve, seconded by Mrs. Monahan.
Roll call vote was taken. “Yes” votes were received from: Vincent Oliva, Frank Betz,
Douglas Reeder and Roberta Monahan.
There were no negative votes. The motion carried.

Mr. Oliva made a motion to adjourn, seconded by Mr. Betz.

All were in favor, so moved.

There being no further business, the meeting was adjourned at 10:30 p.m.

Respectfully submitted, 

Kathleen M. Lynch

Clerk
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