APPROVED

WARREN BOARD OF HEALTH AGENDA
Special Meeting 

April 8, 2008 – 7:30 P.M.

2ND FLOOR CONFERENCE ROOM – MUNICIPAL BUILDING

46 MOUNTAIN BOULEVARD, WARREN

Call to Order: The special public meeting of the Warren Township Board of Health was called to order at 7:29 p.m. by Mr. Malcolm Plager, Chairman
Flag Salute:

The Opening Statement:  Adequate notice of this meeting was given on March 4, 2008 by posting a copy on the Township Bulletin Board sending a copy to the Township Clerk, Echoes Sentinel and Courier News as required by the Open Public Meetings Act.  We plan to adjourn no later than 10:00 P.M.

Roll Call:
Dr. DeMarco –

Present

Alternate #1

Mrs. Garrison-

Present

Mrs.  Cooper -

Present

Mr. Morlino -

Absent


Alternate #2




Dr. Sarraf –

Absent


Mr. Riley - 

Present

Mr. Sordillo - 

Absent

Mr. Zimmerman - 
Absent


Mr. Plager – 

Present

Fredi L. Pearlmutter, Esq., Warren Township Board of Health Attorney

Kevin G. Sumner, Health Officer

Barbara Streker, Clerk/Registrar
Privilege of the Floor:

None
Approval of Minutes:


Motion was made by Mrs. Cooper, second by Mrs. Garrison, to adopt the Minutes of the June 13, 2007 meeting as amended.
A correction was made to the opening roll call marking Mr. Riley present.
Voice Vote:

In Favor:
Dr. DeMarco, Mrs. Garrison, Mrs. Cooper, Mr. Riley, Mr. Plager 


Opposed:
None
Abstentions: 
None
Motion was made by Mrs. Cooper, second by Mrs. Garrison, to adopt the Minutes of the July 18, 2007 meeting as amended.
A correction was made on page 8, sixth paragraph, indicating the scale should be 1 inch=200 feet not 2000 feet as stated.
Mr. Riley stated that on page five, fifth paragraph, a statement should be added that Mr. Kalisky testified that the property was bought by the applicant for $75,000 and that in Mr. Kalisky’s opinion the property was bought for speculation.
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Mr. Riley stated that on page eleven; paragraph five, testimony was left out in which Mrs. Cooper asked Mr. Page in his professional opinion if a septic system could be designed for this property, not if it was possible to drain the property as stated.  Mr. Page’s answer was properly documented in the minutes.  Mr. Plager said he would not allow the change without listening to the tapes unless Mrs. Cooper concurred.  Mrs. Cooper stated that was what she remembered asking Mr. Page; in his professional opinion, could he design a septic system that would fit with the drainage issue. 

Voice Vote:

In Favor:
Dr. DeMarco, Mrs. Garrison, Mrs. Cooper, Mr. Riley, Mr. Plager 


Opposed:
None
Abstentions: 
None
Correspondence:



· Monthly Reports (March)– Kevin G. Sumner, Health Officer; Ronald Cohen, REHS; Robyn Key, REHS; Nancy Lanner, REHS;
· Bureau of Environmental Radiation Radon Program- February 2008 Monthly Report
· New Jersey Local Boards of Health Association Newsletter, Spring 2008
Reports of Employees/Health Officer Report: 
The annual report is still being worked on, but the state report has been submitted.
Mr. Sumner hopes to have the Board annual training at the end of April.

The Commission is scheduled to have an onsite evaluation by the State Health Department in mid August.

The week of April 7 is public health week.
Report from the Middle Brook Regional Health Commission:
Mr. Riley reported that the last Commission meeting was held March 26, 2008, and went over key items discussed at that meeting.
· Wegmans supermarket chain has voluntarily removed all tobacco from the stores.

· The financial audit was completed, but no report is done yet.

· The program running last month on public television was “colon cancer”. This month’s topic is “What is Public Health?”
· The Commission had another discussion about expanding into the old police department in Middlesex.  
· A $4500 expenditure was approved to buy equipment for the Commission employees (boots, gloves, etc.).
· The Commission discussed how they would conduct an evaluation of Kevin Sumner, one has never been done.
Financial Reports:


Treasurer’s Report:  Receipts – March, 2008
      Receipts for Registrar:



   

  
                       $316.00
Health




           

 
                                   $1634.25
Application Fees




  

                       $400.00
Septic and Well




                                                 $1135.00


   Total Health 
        

                                             $3,485.25
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Dogs




       

           
                                     $534.00
Cats




        

                                                  $494.00


   Total Animal                    

                                           $1,028.00
Grand Total Receipts March, 2008                                                                $4,513.25
Motion was made by Mrs. Cooper, second by Mr. Riley, to approve March’s Treasurer’s report as read.

Voice Vote:

In Favor:
Dr. DeMarco, Mrs. Garrison, Mrs. Cooper, Mr. Riley, Mr. Plager 


Opposed:
None
Abstentions: 
None
Disbursements:
March, 2008
Health:


 Registrar class- EDRS/Certified Copies Eligibility and Issuance- Barbara Streker       $142.00
Mileage to Trenton (.31 x 95 miles) - Donna Ostman



            $ 29.45

Registrar class-Customer Service/Corrections- Donna Ostman                                        $122.00

2008 Registrar Association Membership- Barbara Streker/ Donna Ostman
            $ 50.00

Annual Spring Registrar Meeting- Barbara Streker                                                               $35.00

Middle-Brook Regional Health Contract 1st Quarter



     $26,548.75

      Marriage License fee corrections 4th quarter 2007 (reported 9 should have been 10)    $25.00
Total Health Disbursement March, 2008                                                              $26,952.20
Animal Control:
       State Dog Licensing Fee for March 2008                                                                                  $78.60
Total Animal Control Disbursements
                                                                            $78.60
Total Disbursements – March, 2008
                                                                   $27,030.80
Motion was made by Mrs. Cooper, second by Mr. Riley, to approve March’s Disbursements as read.

Roll Call:

Dr. DeMarco-

Yes

Mrs. Garrison -
Yes








Mrs.  Cooper – 
Yes

Mr. Riley – 

Yes

Mr. Plager – 

Yes
It was noted for the record that Mr. Plager, Board Chairman was recused from Case 1, due to a conflict of interest and left the room at 7:40 pm.  Dr. DeMarco, Vice Present handled case 1.
It was noted for the record that both Dr. Demarco and Mr. Riley were absent for the May meeting in which the original resolution 2007-25 for Alliance Bible Church was read.  Since then both have listened to the reading of the Resolution on tape.
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Case#1- April 8, 2008
Block 80, Lot 13.01 

1 Frederick Road

Application:

Request for some relief from requirement in Resolution 2007-25

Owner/Applicant: 
Alliance Bible Church




Engineer:

Ferriero Engineering, Inc.

Attorney:

Arthur Attenasio, Esq.
Board of Health Resolution 2007-25 conditions certification of the application on approval from NJDEP for ISRA (Industrial Site Recovery Act).  Applicant is requesting occupancy of the second floor of the site based on documentation submitted to NJDEP demonstrating no problems on the site, pending ISRA approval by NJDEP.
Arthur P. Attenasio, Esq. of Arthur P. Attenasio, LLC, Bob Gorzynski, Member of Alliance Bible Church and Chairman of the Building Committee, and Bill Nehls, from Industrial Waste Management were present.

Mr. Bill Nehls was sworn in to testify and Mr. Gorzynski was reminded he was still under oath.

Mr. Attenasio stated that the current resolution had a condition requiring ISRA approval.  He stated that the application has not received final ISRA approval from DEP, but all submissions have been made showing the testing came back within the applicable remediation standards.   Construction of the second floor where services will be conducted is almost complete and the second floor is almost ready for occupancy.  Mr. Attenasio is asking the Board to waive the requirement for ISRA approval for only the second floor and brought Mr. Bill Nehls to testify on the testing results.
Mr. Nehls testified to his credentials.  He holds two masters in Biology and Environmental Toxicology.  He has been in the environmental consulting business since 1980.  He has worked 4 years with the DEP, 4 years with the Port Authority of New York/ New Jersey and has been a private consultant specializing in remediation, ISRA work, and cleanups.  He was hired by Alliance Bible to be the environmental consultant.
Mr. Nehls testified that the preliminary assessment and site investigation reports for the first floor have been compiled and submitted to NJDEP.  There was review by the DEP case manager and a request was made for additional sampling.  That was completed and a report was submitted to DEP for ISRA approval.  
Mr. Nehls testified that this was the third time this site has gone through ISRA.  The first two times they got no further action letters from the DEP without any sampling done.  The church upon taking ownership of the property conducted further tests of three locations on the first floor which have all come back within the applicable remediation standards .  When the case manager came out, he required additional soil sampling along the swale due to vents and fans in the windows on the first floor used to vent the work area.  The case manager felt that when the first floor was a machine shop, the petroleum in the air might have been transferred outside.  The sampling came back below NJDEP soil criteria for additional work.  No additional requests by DEP have been made.
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Case#1- April 8, 2008 (Continued)
Mr. Nehls testified that DEP had not gotten back to them with regards to the final submission.  Mr. Nehls testified in his opinion there would be no environmental danger to occupancy of the second floor since its original use was offices.





Mr. Nehls testified that because of the amount of children to occupy the church at one time, a test was done and submitted under the New Jersey Department of Health and Senior Services interim guidance   As part of this submission, the State Health Department requires air sampling and wipe submissions of the floor.  The floor was cleaned, painted and sealed in eight locations based on what was submitted as a proposal to the Department of Health.  All results came back negative.
Mr. Nehls testified he does not anticipate or see a reason why DEP would need to come back to the site.  Mr. Nehls further testified that all requests of the DEP have been satisfied.

A question was raised by the Board that if they grant usage of the second floor, is there a way to get to the second floor without accessing the first floor at all?  Mr. Gorzynski testified that a new elevator and stair way off the back of the building have been installed.  They would make sure the doors to the first floor are locked and no one enters the construction zone.
Motion was made by Mr. Riley second by Mrs. Garrison to amend the previously approved application to eliminate the requirement that prohibits occupancy of the second floor until the final ISRA approval is received with resolution to be memorialized.
Roll Call:

Dr. DeMarco-

Yes

Mrs. Garrison -
Yes








Mrs.  Cooper – 
Yes

Mr. Riley – 

Yes
Mr. Plager – 

Recused

Resolution 2008-16
Block 80, Lot 13.01 

1 Frederick Road

Application:

Request for some relief from requirement in Resolution 2007-25

Owner/Applicant: 
Alliance Bible Church




Engineer:

Ferriero Engineering, Inc.

Attorney:

Arthur Attenasio, Esq.
Motion was made by Mr. Riley, second by Mrs. Cooper, to adopt Resolution 2008-16 as read.

Roll Call:

Dr. DeMarco-

Yes

Mrs. Garrison -
Yes








Mrs.  Cooper – 
Yes

Mr. Riley – 

Yes

Mr. Plager – 

Recused
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It was noted for the record that Mr. Plager, Board Chairman returned to the room at 8:02pm




Case #2- April 8, 2008
84 Old Stirling Road

Block 95, Lot 6
Application: 

Continuation of rehearing of previously approved variances from Septic   



Ordinance
Owner/Applicant: 
Robert Patton






Attorney:

Lloyd Tubman, Esq.

Engineer:

Charles Tiedeman, P.E., Whitestone Associates
Applicant is returning to the Board following receipt of a letter from NJDEP.
Ms.  Lloyd Tubman, Esq. of Archer & Greiner, P.C., Mr. & Mrs. Patton, Applicant, and Charles Tiedeman P.E., Whitestone Associates, were present.

Mr. Ken Kalisky, neighbor/ objector, Mr. Joseph Murray, Esq. of Schiller & Pittenger, P.C., for the objector and Mr. Kevin Page, P.E. P.P, of Page Engineering, for the objector, were present.

Counsel for the Board reminded everyone they were still under oath.
Counsel for the Board advised the Board that this meeting was an adjournment for the hearing that took place on July 18, 2007.  She gave an update as to the chronology of events that took place since the July meeting:  Since then the DEP issued a stream encroachment jurisdictional determination dated August 29, 2007,  that no stream encroachment permit was required.  Mr. Murray, objector’s attorney, then wrote to the DEP objecting to this finding.  Ms. Tubman wrote to Mr. Micai, Land Use Regulation Director at NJDEP.  His Special Assistant then issued a second letter confirming that no Flood Hazard permit was required.  Counsel informed the Board that new Flood Hazard regulations had gone into effect as of October 1, 2007.  The stream encroachment rules have been changed and are now called the flood hazard rules.  Mr. Murray on behalf of his client then requested the DEP go out again and review the site.  Board Counsel this morning was informed by Mr. Murray that DEP has agreed to come out to the site for a third time.
Mr. Plager allowed each side thirty minutes to present their case.

Ms. Tubman stated that the applicant originally presented their application to the Board back in March 2006.  They purchased the property to build their home.  They obtained and submitted to the Board a letter of interpretation that found no wetlands and no state open waters on the property.  There was a question about depth to ground water, which the Board deferred to DEP.  DEP’s Bureau of Non Point Pollution Control sent it back to the Board with direction that the Board did indeed have jurisdiction and in October 2006 the Board approved the application that is now back because of  failure to notice.  In April 2007 Mr. Kalisky objected because he was not notified of the hearing.  Mr. & Mrs. Patton agreed to come back before the Board.  In June 2007 the Board had a hearing on notice and in July 2007, Mr. Sumner wrote to Dennis Contois, DEP, asking him to verify in writing what he said about there being no jurisdictional wetlands or waters (flood hazard features ) on the property.  Mr. Contois did respond and on August 29, 2007 wrote to Mr. Sumner to confirm in a jurisdictional determination that there were no regulated flood hazard area features on the property.  On September 25, 2007, Mr. Murray filed 
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Case #2- April 8, 2008 (Continued)
an appeal.  The Board scheduled a meeting for October 4, 2007.   On October 2, 2007 Mr. Murray by letter notified the 
Board that he would be out of the country and that his Engineer would also not be available.  The Board decided because an appeal to DEP was filed, that it would wait till DEP responded to that appeal.  





Ms. Tubman wrote to the director of DEP, Mr. Thomas Micai, and sent him copies of all the correspondence.  DEP 
responded in February 2008 to Ms. Tubman’s letter.  DEP has now visited this site twice.  Ms. Tubman stated that this morning she heard DEP is going out a third time to visit the site.  Ms. Tubman stated that she thinks in fairness to the applicants, a decision needs to be made.  Ms. Tubman stated Mr. Tiedeman could re-review the septic design if the Board wishes, but feels it is time for a decision.
Mr. Murray, appearing on behalf of Mr. Kalisky, stated that the background information provided by Ms. Tubman is accurate.   Mr. Murray stated his concern is that all the DEP reports already submitted have not been examined by an Engineer.  Nor do those reports indicate that there was any observation that is consistent with the analysis of physical conditions of the property.  Mr. Murray stated that one of the reports refers to “our staff” (Members of the Division of Land Use) as going to the site. Mr. Murray stated he has had no opportunity to undertake the testimony of any person who made that site inspection or to cross examine that individual as to what was observed and why his opinion was given in the correspondence items.  
Mr. Murray asserted that these letters, if they are accepted by the Board as a fact finding upon which a decision can be made, are all hearsay.  He acknowledged that when a comment is made to an administrative agency, hearsay is generally admissible.  

Mr. Plager asked Mr. Murray if there was a letter he was going to introduce to the Board. Mr. Murray said that he was going to introduce an email. 
Mr. Murray stated that for weeks they have made numerous calls to the DEP and Mr. Micai.  Mr. Micai has indicated he would look into the events.  Mr. Murray requested that someone from his department come here and testify.  Mr. Micai told Mr. Murray that he would not and could not do that.  
Mr. Kalisky, neighbor, was sworn in to testify.

Mr. Kalisky stated that he had a telephone conversation with Mr. Micai today.  The conversation was a follow-up to a prior conversation where Mr. Kalisky asserted that several experts knowing types of regulated features have looked at the site and each one agreed this was a regulated water feature.  Mr. Kalisky testified that he conveyed this information to Mr. Micai and that Mr. Micai said he would take another look.  


Mr. Kalisky asked Mr. Micai to send back confirmation in an email with regards to the intentions of the DEP so that it could be presented 
To the Board.   Mr. Kalisky read into the record the email he sent Mr. Micai: 

“Tom- This is to confirm our telephone discussion of this morning whereby the DEP has 
agreed to take another look at the property known as Block 95, Lot 6- 84 Old Stirling 
Road in Warren Township for re-evaluation of regulated features.  This site inspection is 







tentatively scheduled for May 20, at 1:30 in the afternoon.  I would appreciate your 
confirmation of the above.”
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Case #2- April 8, 2008 (Continued)
Mr. Murray read for the record an e-mail marked exhibit “O-12” sent to Mr. Kalisky from Mr. Micai, dated April 8, 2008 at 8:19 AM.: 

“Good morning Ken, to be responsive to your questions, I will have staff look at the site a 
third time.  As we arranged, we hope to be at the site May 20th.  See you then.”

Mr. Murray asked Mr. Kalisky if he was ever provided, through the correspondence from the DEP, the name and qualifications of any body from the department that actually made the inspections.  Mr. Kalisky testified no.
Mr. Plager asked Mr. Murray how many decision letters of the type he objected to as hearsay has he used himself in past cases before various agencies and towns ? Mr. Murray stated that if you received a letter of interpretation, that is a substantive matter that can actually be appealed.  Correspondence back and forth is not a determination which is appealable.  What is of concern to him is the DEP sending a letter that is not an LOI.  

Mr. Kalisky testified that if one of his experts had come back and stated that this is not a regulated water feature, then they would have stopped.  Mr. Kalisky asserted that David Moskowitz of EcolSciences, whom he had retained, and Dr. Cohen’s notes state there is a regulated feature on the property.   

Mr. Murray stated that Mr. Micai suggested that he would prefer to do the site visit on his own with his office engineer and without a crowd.  Mr. Kalisky testified that he would be there to make sure Mr. Micai was looking at the right lot.  Mr. Kalisky testified that he put in an OPRA request to DEP to look at the files.  He asserted that these files were reviewed by David Moskowitz and were inconsistent with the ditch in question.
Mr. Murray stated this was the basis of their doubt as to the true fact findings of the DEP.  Mr. Murray asserted his position that these reports should be considered as hearsay and the rules of evidence section 808, states that “if an expert report or a report coming from the business entry of somebody who is allowed to put business entries in place sends in a report and that report contains an opinion the opinion contained in that fact finding report is not permitted to constitute an exception to the hearsay standard.”

Mr. Murray stated his position, recognizing that the hearsay rule generally does not apply,  

that if the Board acted solely upon the conduct which is set forth in the reports, which he asserts are hearsay, and had no other basis for its decision, then there is error.  

Mr. Plager asked the Board, knowing about the e-mail and having heard from both Ms. Tubman and Mr. Murray, if the case should be continued until such time that information is provided from DEP’s third revisit to the site.  
Ms. Tubman stated that the Board has two separate letters from DEP confirming that there are no regulated features on the site.  She stated that she felt sandbagged in that the morning of the hearing, a letter from DEP was presented agreeing to a third visit to the site.  She further stated that DEP has its own 
jurisdiction and the Board has its own jurisdiction to review septic testing.  She asked that the application be reviewed for the results of the septic testing.
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Case #2- April 8, 2008 (Continued)
Mr. Plager stated that due to the fact that DEP is willing to come out for a third time, 





he does not know what prerogative the Board of Health has except to wait.  
Mr. Plager took a poll of the Board as to whether to defer any action at this time until DEP comes back with input as to their third visit of May 20.  Board Counsel advised the Board that she felt the Board could not render a decision until all the facts are in.  She also noted for the record that no decision had been made with respect to Mr. Murray’s hearsay objection. 
The Board felt they should adjourn the application until all information from the DEP is back.

Mr. Patton asked to speak to his counsel Ms. Tubman.  The Board took a break until Mr. Patton came back.

Ms. Tubman stated that after 2 years Mr. and Mrs. Patton have to decide where to go with this.  What she would like the Board to do on an informal basis is to inform the Pattons whether based on the testimony on the record and without taking formal action you have accepted the septic tests.
Mr. Plager stated the Board will not do that.

Mr. Patton stated that he felt the Board does not trust all the documentation provided already by DEP.  He wanted to know how long this was going to continue. 
Board Counsel stated that she understood his frustration and are taking the letters from DEP very seriously.  

Mr. Murray stated that assuming that DEP sends a letter confirming what the other two letters states, they will then focus on the technical issues they have with the septic system.

Mr. Plager stated that the septic system design has already been heard.   Mr. Murray responded that he intended to request that testimony be introduced by Mr. Page in regard to the design of the septic system itself.
The Board adjourned the case until DEP came back with their third determination.
Old Business:
None
New Business:


None
Adjournment:

Motion was made by Mrs. Garrison, second by Mr. Riley, to adjourn the meeting at 8:24pm.  Motion carried by unanimous voice vote.
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