WARREN TOWNSHIP ZONING BOARD OF ADJUSTMENT
REGULAR MEETING   FEBRUARY 2, 2009
The regular meeting of the Board of Adjustment was called to order at 7:00 p.m. by Chairman Cooper in the Municipal Court, 44 Mountain Blvd., Warren.

THOSE PRESENT AT ROLL CALL:  Daniel Luna, John Villani, Douglas Reeder, Vincent Oliva, Foster Cooper and George Dealaman, Alt. #1  

Also present was Steven Warner, Esq., Attorney for the Board.

THOSE ABSENT:  Brian Di Nardo and Roberta Monahan, Alt. #2
THOSE TARDY:  None
ANNOUNCEMENT:

Adequate notice of this meeting has been provided by posting Public Notice on the Municipal Bulletin Board on the main floor of the Municipal Building, and sending a copy to the Courier News and Echoes Sentinel, and filing a copy with the Municipal Clerk, all on January 6, 2009.

FLAG SALUTE:
MINUTES:  The minutes of the 11/17/08 and 1/5/09 re-organization meetings had been forwarded to members for review.

Mr. Villani made a motion to approve, seconded by Mr. Reeder.

All were in favor, so moved.
COMMUNICATIONS:

December 2008/January 2009 issue of the NEW JERSEY PLANNER

Letter dated 1/15/09 from Art Attenasio, Esq. concerning CASE NO. BA08-14 ANTHONY PETERPAUL requesting that the case be carried to 3/16/09

Letter dated 1/15/09 from Art Attenasio, Esq. concerning CASE NO. BA08-15 FRANK PETERPAUL requesting that the case be carried to 3/16/09

PRIVILEGE OF THE FLOOR PORTION OF THE MEETING

Mr. Cooper asked if any member of the public wished to make a statement, which is unrelated to tonight’s agenda?
There was none.

He closed that portion of the meeting.

AGENDA:
Continuation of the application of:

CASE NO. BA08-02

JIHBIN HWANG





BLOCK 87, LOT 21.02





48 HILLCREST BLVD.

Application to construct a single family dwelling – lot width/frontage variance required

CARRIED FROM 1/5/09 WITHOUT ADDITIONAL NOTICE

Mr. Warner said he would like the applicant to address the issues of floor area ratio and impervious coverage, if the lot was 1 ½ acres instead of 3 acres. He asked if either neighbor responded to his buy/sell letters. He was told that there was only a verbal reply.
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Mr. Warner noted that the applicant has stipulated to a host of conditions at the last hearing. Sewerage Authority approval is no longer needed. The barbeque and fence encroachments will be allowed to remain. 

Mr. Murray said he will provide the property owner with a letter of consent allowing them to remain. 

The applicant will allow the Township an access easement to take care of the drainage structures in the rear.
They will provide the Township with an access easement to undertake any work, which is appropriate, to provide assistance to Windemere.  A maintenance manual and schedule would be part of the Township Engineering records. If maintenance is not done, the Township could enforce it. 

There will be a deed restriction. Subsequent owners will have an obligation to provide storm water management and testing.

The applicant has stipulated as a condition that they will act as if the property was 1 ½ acres rather than 3. All bulk standards will be complied with. Measurement of the 1 ½ acre lot is exclusive of the 15 ft. flag pole.

Confirmation was given concerning of Mr. Chadwick’s 3/19/08 memo stating that heights and clearing limits will be complied with. The driveway will be paved for the entire length.  All utilities will be placed underground.

The conservation easement of150 ft. on the southerly line will be extended to 225 ft.    

 on the southerly line.                                                                                                           
Mr. Murray mentioned a staking request of the width of the driveway to see where it is located. It has been undertaken.
Mr. Kevin Page had been sworn in already. 

Exhibit AA-1 was marked into evidence. Copies were distributed to members.  It is dated 10/24/04 with revisions dated 1/26/09 & 2/2/09 and contained the Drainage Details. A copy was mounted on a board. It is supplemented with information, which the Board asked for.

In the right hand lower corner of the map, there is a sketch showing the flag staff,  the remainder and the conservation easement.  With eliminating the flag staff area and the conservation easement area, they are using the remainder – 1 ½ acres tract to be built upon. Previously, they used 225 ft. for the conservation easement. That has been reduced to 223 ft., which can be dedicated to the Town. The buildable lot is 1 ½ acres.

The real numbers of what they are proposing is on the bottom right side.  It shows a F.A.R. of 12.5%, which is permitted. It is a total of 65404 area outside of the flag staff and conservation easement. It is a total of 8175. Building coverage would be limited to 4905 or 7 ½ %. To the right, you can see what is allowed by ordinance. He read the numbers and percentages. The third column (on the right) limits the client in what he is proposing. The other two columns are for informational purposes.
Discussion followed. 

Mr. Murray mentioned that there will be no clearing or structures in the conservation easement. The Township has its own form of conservation easement. It substantially restricts any further use. It sits in its natural state. They are prepared to grant to the Town an easement (within the easement) to install such drainage facility assistance as it may deem appropriate to  handle the water runoff that is not entering the system at the northerly side of the Windemere tract. That is 1.75 acres. The Town will be the beneficiary of both easements. 
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Mr. Reeder was told that some residents in Windemere complain that, the storm drainage system installed by the developer, have some issues. They also said it was difficult to get to it. The client has offered to allow the Township to cross the property to maintain the drainage system. 

At the last hearing, Mr. Page was asked to come up with some exhibit, which would show this property in relation to the surrounding area. He handed out an old exhibit, which was called “minor subdivision B.87, L. 8 NJDEP2002 aerial photo”. It was 1 of 1 dated 11/5/06. It was marked into evidence as Exhibit AA-2.
Exhibit AA-3 was marked into evidence. It is an enlarged colorized aerial photo showing many houses and how far they are set back from the street. He described the nearby streets.

The metes and bounds description is exclusive of the jut out, which doesn’t exist. It is a continued line.

Mr. Page did not know if the topography to the east and west of the site is different.

Mr. Chadwick noted that the front yard setback is in the staff portion of the lot. That is a side lot line. The rear lot line abuts the homes in the Windemere development.

All of this is sidelines. Because this is a flag lot, you still measure front yard from the street and measure certain setbacks depending on the zone. In this case, the front yard

width and setback are all part of the staff. You could move the house further north without variances.

Mr. Page said that the house is laid out parallel to the topography. It is designed to have a walk out basement. The front of the house will face north and the back south. The architect (Mr. Fisk) worked with the topography. There is a 75 ft. set back from the neighbors to the north. 
The back of the property is all wooded. The tree removal obligation is one tree for every 1600 ft. of disturbance. They will obey the ordinance.

The slope north to south in the conservation easement drops 60 odd feet in the 223 ft.

It is about 30%.

The slope of the driveway varies from 4% to (6.8 & 7.4) to12% maximum. The slope condition by the garage is about 12%.
Water runoff studies were made up to the 100 years storm. Dry wells can be enlarged. There is sufficient room to do it. 

Discussion followed.
Mr. Reeder said there will be construction in the 1 ½ acre site. He was told that once the construction is completed, the driveway, driveway apron and the house, by installing the dry wells – there will be less up to a 100 year storm. Without their drainage water control, there would be more water running down the hill. 

There is no impact on the lots to the east and west. There is no negative impact on properties to the south. It would be an improvement in the water condition to the properties to the south. He has heard that some of the existing catch basins are not structurally sound.

Mr. Kastrud was told that they changed the design in the dry wells from a 25 year storm to a 100 year storm.
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Mr. Chadwick was told that the further you place the house to the north on the property

means less of a slope. He thinks that grading and drainage improvements on flatter ground makes more sense than on steeper ground. The crest of the ridge is 470.
Discussion followed.
Mr. Page said that it makes sense to move it up 25 ft. Also, the dry wells will capture all the water from the impervious surfaces and percolate into the soil. The soil tests are the dark circles.
Mr. Kastrud asked that tests be done again prior to  submission of soil movement application. Mr. Page agreed.
Mr. Kastrud asked if the trees should be surveyed. There is still an issue of snowplowing. Could they work it out with their neighbors? 

Also, the detail of sequence of construction must be determined. The driveway won’t be paved until late in the game to allow the contractors to get in and out at least until the sheet rock is done.
Mr. Cooper opened the meeting to the public.

Mr. David Greene of 45 Sycamore Way asked about percolation. He asked if the depth of the dry well affect the percolation rate. He was told that it could. This is why they are asking for additional testing. It was done at 4 ft. Since the design was for 8 ft. peds, they will double up the size. The percolation rate for 4 ft. peds was 7 ½ minutes per inch. The other was at 9 ½ inch. They use an average of 8 ½ per inch.   
Discussion followed.
Mr. Page was asked to give his calculations to Mr. Kastrud for review.

Mr. Bob Kennedy of 42 Sycamore mentioned that the house is 41 ft. deep and 81 ft. wide, and the size of the driveway is 520 ft. long by 12 ft. wide. He was told that from the curb line to the opening of the lot is 480 ft. There is another 200 ft. to the house itself. This is almost 700 ft. Also, there is a turn-around at the bottom, which would be wider than 14 ft.  Impervious coverage is 14,788 ft. There will probably be sidewalks etc.  The 75 ft. side yard relates to only one dimension from one property line back to the house. All other lines are 25ft. A path of about 25 ft. around the house in every direction will  be cleared. 

Discussion followed.
Mr. Page said that they will not do any clearing in the conservation area. He went on to explain how the drainage methodology works.

Mr. Barry Slobodow of 46 Sycamore Way asked about the aerial view. It shows a number of houses on the top of Hillcrest. He asked how many driveways go north and south. Mr. Page only measured the driveways on the south side of Hillcrest, so they would be between Hillcrest and Sycamore. 
Discussion followed.

Mr. Cooper closed this portion of the meeting to  the public.

He called for a recess at 8:45 p.m.

He recalled the meeting to order at 8:55 p.m. 
Kevin Page now testified as a Licensed Professional Planner.
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Mr. Page said that he is familiar with the c1 variance for hardship for lot width. 

Mr. Murray read from the MLUL describing what is needed to obtain c1 variance relief
by reason: of the existence of exceptional narrowness, shallowness or shape of a specific piece of property or by reason of exceptional topographical conditions or physical features uniquely affecting a specific piece of property.

 Mr. Page said that this property falls within the qualifications of the statement -  especially the narrowness. It has only a 15 ft. frontage in the R-20 zone, which requires 100 ft. Otherwise, this case would not be before this Board. 

The applicant cannot buy property from his neighbors on either side. They have declined.  Each house is close to the flag staff.
This lot was created by a subdivision of the Planning Board back in the 1950’s. This is not a self-created hardship.

Mr. Page believes that the relief of the c1 is satisfied by the physical condition and configuration of the lot. It can be granted without substantial detriment to the public good. The property is zoned for single family homes. The applicant wants to build a single family home.  He will limit the size of the house. There will be no impact to the neighbors. There will be no surface run off, because it will be done properly. The design of the storm water management has been overdone, because of the concerns downstream. 
The utilities will be placed under the driveway. This will have no impact on the public good. This is actually a good thing.
Snow removal is a burden to the applicant only. It will be his responsibility to have the snow removed. 

Mr. Page said he knows the Master Plan and Zoning. The granting of the c1 variance

would not be substantial detriment to the zone plan or Master Plan. This lot exists.  
The Town frowns on flag lots. However, if denied, the property would be zoned into inutility.
Mr. Chadwick was told  that the substantial impacts listed in the MLUL would relate to the clearing of the property, grading of the property.
Mr. Page said that he has been only to the front of the site but not to the depth. He did not walk back. He did not see the portion of the buildable area. He saw the topo plan.

He cannot discuss the condition of the land. To build a house on a more gradual slope is better. He does not know what type of woodlands or tree species exist there. 

He said that the position of the house has been considered. However, it might be better to shift it east to west or north to south. He will save, if at all possible, any substantial trees. 
Mr. Chadwick mentioned the downhill issues from where the original plan was drawn and evolved to have the 8 concrete dry wells considerably over the crest . His concern is whether on not we have substantial impacts on this downhill grade. He mentioned that Mr. Page has not been there and has not done specific surveys to know the nature of the woodlands. 

Discussion followed.  

Mr. Warner mentioned negative criteria. A prior Board denied the application for a c2 variance. An appeal was made, and the Court upheld the decision. He read a portion of the 3/22/07 Trial Court’s decision. 
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With respect to negative criteria, it mentioned the Board’s concern about the effect of driveway snow removal on the neighbors and encroachment during the construction phase. It also mentioned that, the detriment on the zone plan and zoning ordinance as it relates to access for emergency vehicles and safety of residents, are all valid considerations, when assessing proof of the negative criteria to build a driveway on an undersized flag staff.
Mr. Warner asked Mr. Page to summarize his conclusions. He said they will stake out the clearing with a silt fence. This is not unusual for most jobs. They must make sure that the do not trespass on the neighbors’ properties. 
They will not take tree down, which they should not take down and clear beyond the limits of the area allowed. They can build without encroaching on a neighbor.

Regarding snow plowing, the neighbors may not have a concern one way or the other. If they do, they can use a front end loader and pick it up. This can be costly, but if they have to, they will. Or they could construct 4 ft. fencing down the length of the property.  
They will provide an oversized turn around for emergency vehicles. There will be on site parking.
Mr. Reeder was told that the negative criteria is basically the same for the c1 and c2 variance.

Mr. Oliva was told that snow would be picked up and put on a truck.                                                                                               

Mr. Page said you have to clear and grade any property when building a  house. This is consistent with the zone plan. Also, the “self-created” hardship was created by the Planning Board.                                                                                                                                                                                                                                                                                                                                            

Discussion followed.
Mr. Cooper asked for questions from the public.
Mr. Kennedy was told that the square footage of the footprint is 3,500.Outside of the basement, there will be a first and second floor. The height will conform. There are two storys in the front and three storys in the back. Although he did not walk the property, Mr. Page used the Topography from the Town done in 1964.
Peter De Angelo of 32 Sycamore asked about self created hardship. Mr. Murray answered him by reading from COX.

Discussion followed.
Mr. Murray said that the application was denied on a c2 variance request. He waived the c1.

Mr. Cooper closed that portion of the meeting.

He opened the meeting to statements from the public.

Elizabeth Nusser of 50 Hillcrest Blvd. was sworn in. She is here in behalf of her father. Her house is 20 feet from the driveway. She felt that the applicant would be invading her privacy. She wanted the applicant to build a 6 ft. fence and plant shrubs.

Mr. Murray said he had been dealing with Mr. Nusser for the duration of this case. He has never mentioned a 6 ft. fence, which would be very costly and an unreasonable impediment. 
Mr. Cooper suggested that pines could be installed on the Nusser property.

Bonnie Nusser was sworn in. She said that, when you buy a piece of property, you should do your homework. 
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Barry Slobodow of 43 Sycamore Way was sworn in. He presented the Board with Exhibits, which he took in August. He wanted the Board to see what happens in the back of the house.
Exhibit 00-1 consists of 12 photos, which were taken 48 hours after a rain storm.

Exhibit 00-2 consists of 3 photos from different views of his house.  The second set of photos were taken this weekend (1/31/09).

He said he is not an expert. He said that his belief is, “Always believe you eyes”. 
For years, he has been assured that there would be no engineering/drainage

problems. The pictures show the damage 48 hours after a storm. He told of incidences, which have taken place over the last few years.

Mr. Murray asked Mr. Slobodow if he had hired an engineer to investigate the problem.

He has not.

Mr. Cooper said that this case will be carried to 3/16/09 at 7:00 p.m. in this meeting room without additional notice.
Continuation of the application of:

CASE NO. BA08-14

ANTHONY & TERIE PETERPAUL





BLOCK 86.01, LOT 14.07





12 ISABELLA WAY

Application to construct a two story addition with a garage below to an existing single family dwelling - variances required: right side setback, maximum building coverage, and maximum lot coverage

NOT HEARD – CARRIED TO 3/16/09 WITHOUT ADDITIONAL NOTICE

CASE NO,. BA08-15
FRANK & JANICE PETERPAUL





BLOCK 86.01, LOT 14.08





14 ISABELLA WAY

Application to construct a two story addition with a garage below to a single family dwelling - variances required: right side setback, side combined setbacks, maximum lot coverage, and maximum building coverage

NOT HEARD – CARRIED TO 3/16/09 WITHOUT ADDITIONAL NOTICE

CASE NO. BA07-12

STONE HOUSE AT STIRLING RIDGE





BLOCK 212, LOT 20.01





50 STIRLING ROAD

Application for use variance & site plan approval to allow outdoor dining

NOT HEARD – CARRIED TO 3/16/09 WITHOUT ADDITIONAL NOTICE 
Discussion and/or approval of the revised Rules of Order
Mr. Reeder made a motion to approve, seconded by Mr. Dealaman.

All were in favor, so moved.

Mr. Luna made a motion to adjourn, seconded by Mr. Dealaman.

All were in favor, so moved.

There being no further business, the meeting was adjourned at 10:13 p.m.  
Respectfully submitted,

Kathleen M. Lynch, Clerk

