WARREN TOWNSHIP PLANNING BOARD
MEETING MINUTES 
MONDAY, OCTOBER 26, 2009 – 7:30 P.M.

Susie B. Boyce Meeting Room – 44 Mountain Boulevard
APPROVED
CALL TO ORDER

ROLL CALL:
Mayor Garafola – Present (7:45)
Mrs. Smith – Present 
Committeeman DiNardo - Present 
Mr. Toth – Present 
Mr. Gallic – Present 


Mr. Carlock – Present 
Mr. Kaufmann
 - Present 

Mr. Freijomil – Absent 
Mr. Lindner – Present 
Mr. Malanga – Present 

Mr. Villani, Chairman – Present 
Staff:

Alan A. Siegel, Esq. – Present 
John T. Chadwick, IV., P.P., Township Planner – Present 
Christian Kastrud, P.E. – Present 
Anne Lane, Clerk – Present

Mary Ann Cammarota – Prout and Cammarota

FLAG SALUTE AND MOMENT OF SILENCE FOR OUR TROOPS
Statement by Presiding Officer: Adequate notice of this meeting was posted on January 22, 2009 on the Township bulletin board, sent to the Township Clerk, Echoes Sentinel and Courier News per the Open Public Meetings Act of New Jersey.  All Board Members are duly appointed volunteers working for the good and welfare of Warren Township.  We plan to adjourn no later than 10:00 p.m.
ANNOUNCEMENTS:
None
APPROVAL OF MINUTES:  
July 13, 2009
On motion of Mr. Toth, second of Mrs. Smith, Planning Board Meeting Minutes of July 13, 2009 were approved as distributed;
In Favor:

Mr. Kaufmann, Mr. Malanga, Mrs. Smith, Mr. Toth, Mr. Villani.

Opposed:

None

CORRESPONDENCE

· The New Jersey Planner – Summer 2009; Volume 70, No. 3 and September/October 2009, Volume 70, No. 4.
· Board of Adjustment 2008 Annual Report
· Warren Township Environmental Commission Meeting Minutes – April 7, 2009, April 21, 2009,  May 19, 2009.
PROFESSIONAL STAFF/BOARD MEMBER REPORTS:
John T. Chadwick, IV, P.P stated that Board members will be receiving an updated Open Space Element of the Master Plan early in November. This is part of the Township’s Grant Program particularly with the Green Acres Program.  A Planning Incentive Document was adopted prior to the purchase of the Wagner Farm.  This Open Space Plan needs to be periodically updated as part of that grant process.  The Township has benefited tremendously from the participation in that program. This update will not change anything, but is updating the inventory on property purchased which was part of the original plan.
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PROFESSIONAL STAFF/BOARD MEMBER REPORTS - Continued:

Christian Kastrud, P.E., No Report
Alan A. Siegel, Esq.,  No Report

Anne Lane, Clerk – No Report
CITIZEN’S HEARING (Non-Agenda Items Only)
Seeing none, this portion of the hearing was closed.

ADOPTION OF RESOLUTIONS:

PB00-05R (Re-Approval) – Owner King George Property Company, LLC, Applicant Omnipoint Communications, Inc.,  Block 37, Lot 13.02, also known as 283 King George Road, Township of Warren, County of Somerset, State of New Jersey.  Case PB00-05 for Site Plan Re-Approval was heard and considered at a public hearing held July 13, 2009 at which time the Board rendered its decision to approve the application with conditions.  This resolution is intended to memorialize the same in accordance with N.J.S.A. 40:55D-10(g)(2).
On motion of Mr. Toth, second of Mr. Kaufmann, Resolution PB00-05R was adopted with conditions as distributed:

In favor:

Mr. Kaufmann, Mr. Malanga, Mrs. Smith, Mr. Toth, Mr. Villani.

Opposed:

None
DISCUSSION ITEMS:

Mr. Villani stated there are two (2) items to be discussed this evening.  One is Spot Zoning and the other is the possible Redevelopment of Block 79, Lot 6.01, 29 DuBois Road.  Since the spot zoning issue will take less time, Mr. Villani stated the order of discussion items will be reversed
Spot Zoning:
Mr. Villani stated several weeks ago, discussion was held with regard to whether or not rezoning of a particular area would be considered spot zoning. The discussion ensued during discussion of an application for subdivision.  Spot zoning is not something that is often heard at a Board of Adjustment or Planning Board meeting.  It is generally handled by the elected officials.  However, there is the possibility from time to time something will come up.  Mr. Villani requested that Mr. Siegel and Mr. Chadwick define spot zoning and relative procedures.

Mr. Siegel stated that in the 1920’s there was no zoning in New Jersey. When zoning began in the state the idea was that there would be certain districts where certain things would be permitted, and it did not depend on who owned the property, it depended on where it was.  This is a considerable power given to municipalities because there is the possibility of making a piece of property worth a great deal more, or the value can be reduced by the zoning. If the Governing Body is permitted to periodically look at the zoning map and change it, the Governing Body will then have the opportunity to enhance or diminish the value of property.  This may lead to abuse.  The concept is that once a governing body zoned the community, the governing body cannot then go back to rezone individual or several pieces of property.  This is called spot zoning and can only be done by the governing body.  Mr. Siegel stated this puts too much power in the hands of a municipal governing body and increases the possibility of corruption.    It also takes away the power given to the Planning and Zoning Boards since under our system, the Planning or Zoning Board can rezone a property.  The Zoning Board can grant a use variance.  The Planning Board can’t grant use variances but can grant dimensional variances which might permit something other than what was previously allowed. When the Planning and Zoning Boards grant these variances, use or dimensional variances, there is the Municipal Land Use Law to control the standards the Boards must follow.  The Municipal Land Use Law does not cover the governing body.  Spot zoning is illegal and frowned upon because it gives too much power to the governing body, potentially leading to abuse, and it takes away from the statutory powers that are otherwise granted to the Zoning Board of Adjustment or the Planning Board.  Mr. Siegel stated a lot has to do with treating similarly situated properties the same.  
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DISCUSSION ITEMS:

Spot Zoning Continued:

The Courts have basically said it is not right for the governing body to single out one or two people and treat them differently since that could lead to abuse.  Mr. Siegel stated that is why we have a Zoning Officer and Planning Board to look at the entire picture and study and analyze the area.
Further discussion ensued with questions answered and various scenarios discussed. Mr. Gallic asked for clarification as to the difference between spot zoning and re-zoning.
Mr. Chadwick stated re-zoning usually occurs as a result of an updated Master Plan.  The Master Plan is the first step in changing a zoning map.  The two need to be consistent with one another.  The governing body can adopt a resolution stating why they did not put in a certain zone. Spot Zoning is usually something that occurs without any planning process.  It is generally a lot as opposed to multiple lots.  Spot zoning can go in two directions, either to benefit a property owner or it can hamper a property owner’s development.   Inverse spot zoning was described, noting this is a blatant action by the governing body when they are put under pressure to rezone a specific area.
Committeeman DiNardo asked that the professionals provide Board members with as much information as possible since the Board members are not experts and rely on professional guidance to make the appropriate decision.

Mr. Siegel stated if the municipality is determined to change the zoning on a single piece of property, the intelligent way is to study it at great length, involve the Zoning and Planning Departments, and have the Planning Board change the Master Plan, then change the zoning.  It is important to go through all of these steps.  Spot zoning usually skips this process and the zoning ordinance is changed for one piece of property.
Public Meeting – Block 79, Lot 6.01 – also known as 29 DuBois Road.

The Planning Board shall conduct a public hearing to determine whether the area as described above is a redevelopment area according to the criteria set forth in Section 5 of the Local Redevelopment and Housing Law (N.J.S.A. 40A-12A-1 et seq.)  Public notice has been sent by certified mail to residents within 200’ feet of the above named property, and legal notice has been submitted to the Courier News and Echoes Sentinel for publication on October 8, 2009 and October 15, 2009 to meet statute requirements.

Mr. Chadwick stated this is an advertised public hearing not just a discussion item.  The Township Committee has requested that the Planning Board examine a property to determine whether or not the criteria of the New Jersey Statute for Redevelopment is met and has asked for a recommendation as to whether or not the property at 29 DuBois Road, Block 79, Lot 6.01 is in need of redevelopment.  The referenced report “Preliminary Redevelopment Area Study – The Knitting Mill/Dubois Road” was prepared by John T. Chadwick, IV, P.P.; last revised September 10, 2009.  This report has been on file in the Clerk’s office and has been marked Exhibit P-1.  Adjoining property owners have been notified and legal notices were published in the Courier News and Echoes Sentinel on October 8, 2009 and October 15, 2009 to meet statute requirements.
John T. Chadwick, IV. P.P., Township Planner was sworn in by Board Counsel and stated he prepared the report pursuant to the request of the Township Committee.  He is a licensed planner in the State of New Jersey and has been for a number of years.  He has appeared before the Supreme Courts in the State of New Jersey and has been qualified as an Expert Witness for several hundred municipalities.  
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DISCUSSION ITEMS:

Public Meeting – Block 79, Lot 6.01 – also known as 29 DuBois Road (Continued).

The statute N.J.S.A. 40A:12 sets forth criteria to determine if a property is in need of redevelopment.  The criteria is part of the report and record.  Fundamentally it comes down to whether or not the property is in sub-standard condition.  There has been a lot of case law over the years of municipalities declaring properties in need of redevelopment for purely economic objectives.  There was an area in Connecticut that was a single family residential area along a river.  A large corporation wanted to build convention centers and hotels in that location.  The property was deemed in need of redevelopment for the pure reason to increase the tax base to the municipalities and to create jobs.  The neighborhood had no blight in terms of buildings being abandoned or in disrepair.  The court determined that since simple economic development was the sole reason for doing this, it did not agree.  In New Jersey there is a Smart Growth criteria that says this would be a better use plan than the current/existing condition.  
This property is a remnant of an industrial era long past.  The buildings have run their economic life, and are in very poor shape.  The property is zoned for industrial use, but in the last several years residential now aligns the south side of Reinman Road.  When zoning was originally created there was one house on Reinman.  The opposite side of the street was a farm which is now a major public park owned by the Township and the County.  This is a General Industrial zone that would permit the same type of building (on the same scale or larger) as those on Technology Drive West.  

Mr. Chadwick feels the criteria as set forth in the statute has been met.  The buildings are sub-standard, the uses are no longer needed, and the property is deteriorated.  Mr. Chadwick does not believe the Township bears any liability to this benign neglect in terms of enforcing conditions; the property simply outran its economic life.  The nature of the present uses are, in his judgment, impacts to what has evolved over the last 10 to 15 years, both of ownership and use. Further, residential development has taken place  along Reinman Road.  Having said that Mr. Chadwick feels it meets the criteria for designation of in need of redevelopment.  
Mr. Chadwick further stated at this stage there is no plan for re-use of the property and there are further steps that must be taken. In the next stage the Township Committee would direct the preparation of a Redevelopment Plan.  The Planning Board would hold hearings on the Redevelopment Plan, and would then make its recommendation to the Township Committee. The Township Committee would either adopt, modify or abandon the project. Assuming the Committee adopts it, the adoption of the Redevelopment Plan is the same as a Zoning amendment.  However, it also carries with it a great deal more control than is had normally under a zoning ordinance.  The redevelopment plan then permits the Redevelopment Agency (which in the case of Warren Township is the Township Committee) to negotiate with a designated developer.  The designated developer could be the current owner or someone else that makes a proposal.  This allows for various regulations that could not be specified within a zoning ordinance.  It is a type of regulation that is much more detailed than a zoning ordinance.  There are tremendous advantages to the Township itself in terms of potential tax revenue and/or credits. The current tax dollar is broken up into 3 parts; the County, the Board of Education and the municipality each get a portion. Currently the Township receives $.12 to $.13 on the dollar.  Designation of redevelopment would potentially allow up to 100% that would be received by the Township.  It gives the municipality a source of revenue that is not available under any of the other statutes.
Exhibit P-2 was presented showing a map of the property and pictures depicting the current conditions.  Mr. Chadwick clarified that this evening, the Board is voting only on whether or not the property is in need of redevelopment.  
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DISCUSSION ITEMS:

Public Meeting – Block 79, Lot 6.01 – also known as 29 DuBois Road (Continued).

Mr. Gallic asked if we are conversing with the property owner(s).  Mr. Chadwick stated the property owners have met with him on two occasions.  They understand the process, but no written correspondence has been received.
Mayor Garafola requested clarification for the neighbors on Reinman Road that are in the G-1 zone.  If those neighbors wanted to put up an industrial building similar to the one that is North of Reinman Road, could they?  Mr. Chadwick stated 50% of the battle would be if the applicant is in the right zone for the use and they would be.  After that, if all development regulations have been met, it would be permitted.  

Mayor Garafola asked if the zoning for this property is changed to residential, what would this then do for the four homes that are currently in the GI zone.  Mr. Chadwick stated the home at the corner of duBois and Reinman was granted a use variance to build a home there.  They have a vested right to the property for residential use.  However, it is a use variance.  They were granted a use variance for a home a certain size and that is all they can do.  Any alterations other than what the resolution granted would mean the applicant would have to re-apply to the Board of Adjustment.  The other three homes have pre-existing non-conforming use.  If those homes in the pre-existing non-conforming area burned to the ground, the owners would have to go to the Board of Adjustment to rebuild.  They would also need to go to Board of Adjustment if they wanted to build an addition.  If these homes were zoned residential, it would just take staying within the setbacks, and conforming to requirements.  Appearance before the Board of Adjustment would not be necessary.  

Mr. Gallic asked how many COAH units would be required.  Mr. Chadwick stated this depends on use.  The COAH criteria right now is 1 COAH unit per 16 jobs.  COAH is still trying to assign jobs to various building types.  An office building of approximately 80,000  - 100,000 sq. ft. would be permitted on this property.  Detailed discussion ensued.
Mayor Garafola asked for clarification of the 100% on the dollar of taxes, and for how many years this would last.  Mr. Chadwick stated a contract would be drawn setting a rate of payment so there would be a guaranteed flow of income regardless of the ups and downs of the tax rate or the real estate market.  The tax benefit would remain in place for approximately 40 years.

Mr. Chadwick summarized the criteria as described on page 12 of the report (a through h) at Mr. Gallic’s request with further detailed discussion taking place.
Mrs. Smith asked for clarification of the other four homes in the GI zone.  Would they be included in the redevelopment if the redevelopment area became residential.  Mr. Chadwick stated the question is premature since no determination as to use will be made this evening. Any issues with D.E.P. will need to be addressed.  Mr. Chadwick stated investigation took place and content of storage tanks on property have been addressed.  Groundwater contamination was addressed.  In response to Mrs. Smith’s question regarding the homeowner, Mr. Chadwick stated the owner could be the designated re-developer.  If he chooses not to do that, there would be a negotiated sale with another re-developer.  If this did not take place, the Township has the right of condemnation.  Procedure and case law was discussed. Mr. Chadwick stated the homes that are presently in the G-1 zones adjacent to this property can be re-zoned at the same time the redevelopment takes place.  They would not, however, be part of the redevelopment since the homes are in excellent shape (not blighted) and do not meet redevelopment criteria.
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DISCUSSION ITEMS:

Public Meeting – Block 79, Lot 6.01 – also known as 29 DuBois Road (Continued).

Catherine Shannon of 8 Reinman Road asked about environmental contamination.  Mr. Chadwick stated there is no record of environmental contamination on the property.  There was a small spill reported in the 90’s which was taken care of with no further action required.  The issue of ground water contamination is not a result of this property; it is a result of what was at the old Burrows site years ago.  That clean-up program is in the final stages of monitoring.  There are monitoring wells on this property and wells on the property now known as Anadigics.  She asked if the Township or County has considered purchasing this property.  Mr. Chadwick stated neither have considered this and the Township did not designate this property as part of the open space plan.  The County and Township’s Open Space Plans are almost identical.  The Township takes the lead in the plan; the County reinforces it with its plan.  The Township has been very successful in obtaining State and County funding.  Mr. Chadwick stated that the future developer of the property will provide a Letter of Interpretation (L.O.I.) from the D.E.P.  Ms. Shannon asked how realistic the prospect of Eminent Domain would be regarding this project.  Committeeman DiNardo stated he did not feel the governing body would do that.  Mayor Garafola stated she is philosophically against the concept of Eminent Domain and Committeeman DiNardo agreed.  Ms. Shannon asked what benefit there would be for the adjacent property owners if this area was declared in need of redevelopment.  Mr. Chadwick stated that with the current zoning, buildings would be permitted on the same scale as those on Technology Drive West.  Uses would be laboratory facilities, manufacturing and uses are permitted 24 hours per day 7 days per week.  These would be two-story structures upwards to 80,000 sq. ft.  Mr. Chadwick reiterated there is no development plan for this area at this point so benefit cannot be measured. Residents within 200’ will be aware of the Planning Process when it happens.  
Dr. Richard Iorio is a personal physician of Mr. Werner and Mrs. Bugman (8 Reinman).  Mrs. Bugman requested he appear on her behalf.  In the report the current industrial zone would allow 60% of the land area to be developed.  How would that change if the redevelopment changes to another type of structure.  Mr. Chadwick stated there is no answer to that question.  The planning process that would determine what the land could be used for in the future only occurs once the designation is formalized.  Dr. Iorio spoke of runoff from the AT&T building, with the land sloping in this area.  If construction takes place in the future, runoff should be addressed.  Mr. Chadwick stated that stormwater management and runoff from development of land is regulated and the Township utilizes the DEP regulations which require basically a reduction in runoff rates from what is a natural condition.  Actual lot coverage can only be determined after the property is declared as in need of redevelopment, and a future developer presents a proposal as to use. There is no way to determine how the property would be re-zoned at this time.
Sai Barade of 12 Reinman Road stated he was happy to have been sent a public notice, as he was not aware of anything potentially being done with this area.  Mr. Barade stated he felt it is important to the residents to see the Board helping the residents understand the process and also helping them in the possible rezoning. He thanked the Board for keeping the resident’s interests in mind.  It was only this evening that Mr. Barade was made aware of the fact that if his property burns down, he would need to go to the Board of Adjustment to rebuild.  He requested the Board address the issue to change the zoning for the four homes from GI to residential as soon as possible.  Mr. Barade stated he has always been concerned about the property behind his home and feels that if the property in question was rezoned to residential, it would be a great benefit to the adjacent properties and asked what the probability of this would be?  Mr. Chadwick stated given the fact of the four homes, the County Park on the opposite side, and other residential homes in the area, rezoning to residential in his opinion would be a compatible zone.  Mr. Barade asked if the property is deemed in need of redevelopment and rezoned, would there then be a potential for all of these properties to connect to the sewer.  Mr. Chadwick stated it is too early for that question but it may be a possibility.   
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DISCUSSION ITEMS:

Public Meeting – Block 79, Lot 6.01 – also known as 29 DuBois Road (Continued).

Mayor Garafola addressed Mr. Barade’s question regarding a review of zoning to possibly change this area from general industrial to residential.  It is her understanding that changes in this area would happen simultaneously.  Mayor Garafola also stated the Township is looking at green issues, energy efficient approaches. The County has received a grant for this purpose, and is working with the Township.  

On motion of Mr. Gallic, second of Mr. Kaufmann the Planning Board will recommend to the Township Committee this area be declared as in need of redevelopment.
In Favor:

Mayor Garafola, Committeeman DiNardo, Mr. Gallic*, Mr. Kaufmann, Mr.




Lindner, Mr. Malanga, Mrs. Smith, Mr. Toth, Mr. Carlock, Mr. Villani.

Opposed:

None

*  Mr. Gallic stated that while he is in favor of this motion, the one thing he is not in favor of is to use the Township Committee as a Redevelopment Agency. It is Mr. Gallic’s opinion that an independent redevelopment agency should be hired and asked that the Township Committee consider this suggestion.   Mayor Garafola stated this suggestion would be taken under advisement.  
REVIEW OF APPLICATIONS:

None

CITIZEN’S HEARING (Agenda Items) – Seeing none, this portion of the hearing was closed 
SCHEDULE OF NEXT MEETING:
  Monday, November 9, 2009







  7:30 p.m.                                  



ADJOURNMENT 
There being no further business to come before the Board, on motion of Mr. Gallic, second of Committeeman DiNardo the meeting was adjourned at 9:20 p.m.








Respectfully submitted,









Anne Lane, Clerk
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