WARREN TOWNSHIP PLANNING BOARD
MEETING MINUTES 
MONDAY, JANUARY 28, 2008 – 7:30 P.M.

Susie B. Boyce Meeting Room – 44 Mountain Boulevard

APPROVED
CALL TO ORDER  The regular meeting of the Warren Township Planning Board was called to order at 7:32 p.m. by Peter Villani, Chairperson.
ROLL CALL:

Mayor DiNardo - Absent


Mrs. Smith - Present

Committeeman Sordillo - Present

Mr. Toth - Present
Mr. Gallic - Absent



Mr. Lindner – Present (7:37 p.m.)
Mr. Kaufmann
 - Present


Mr. Carlock - Excused
Mr. Malanga - Present


Mr. Villani - Present
Mrs. Plotkin - Absent





Staff:

Alan A. Siegel, Esq., Planning Board Counsel - Present
John T. Chadwick, IV, P.P. – Professional Planner - Present
Christian M. Kastrud, P.E. – Professional Engineer - Present
Anne Lane – Clerk - Present
FLAG SALUTE AND MOMENT OF SILENCE FOR OUR TROOPS
Statement by Presiding Officer: Adequate notice of this meeting was posted on January 20, 2008 on the Township bulletin board, sent to the Township Clerk, Echoes Sentinel and Courier News per the Open Public Meetings Act of New Jersey.  All Board Members are duly appointed volunteers working for the good and welfare of Warren Township.  We plan to adjourn no later than 10:00 p.m.
Motion was made by Mrs. Smith, seconded by Mr. Malanga to excuse Mr. Carlock from the Planning Board Meeting for medical reasons.

Motion carried by unanimous voice vote.
ANNOUNCEMENTS:
None
APPROVAL OF MINUTES:

Motion was made by Committeeman Sordillo, seconded by Mr. Kaufmann to approve the minutes of the December 10, 2008 Planning Board Meeting as distributed.

Motion carried by unanimous vote.

Motion was made by Mrs. Smith seconded by Mr. Kaufmann to approve the minutes of the January 14, 2008 Planning Board Meeting as distributed.

Motion carried by majority vote. Committeeman Sordillo and Mr. Toth were recused as they were not present on January 14, 2008.
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CORRESPONDENCE:
· Warren Township Environmental Commission Meeting Minutes – December 4, 2007 (Board Packet)
· The New Jersey Planner, December 2007, January 2008, Vol. 68, No. 6 (Board Packet)
· 2008 Smart Growth Planning Grants for Municipalities brochure – filing time – Monday, March 31, 2008 (in Correspondence folder being circulated)
PROFESSIONAL STAFF/BOARD MEMBER REPORTS

None
CITIZEN’S HEARING (Non-Agenda Items Only) Seeing none, this portion of the meeting was closed.
DISCUSSION ITEMS:
REVIEW OF APPLICATIONS:
Case #1 – January 28, 2008
PB 2007-01E2

Owner/Applicant:        
Edward and Eva Swidzinski


Block/Lot:


Block 73, Lot 2


Location:


178 Mount Bethel Road


Type of Application:
2nd Extension for filing minor subdivision


Actionable

Applicant received approval for a subdivision of 6.20 acres into two building lots by way of Resolution 07-01R.  Applicant requested and was granted first extension for filing to January 3, 2008.  Due to issues that need to be resolved with Somerset County Planning Board approval, applicant’s attorney is requesting second 90-day extension (see letter attached dated January 11, 2008 from Vincent T. Bisogno, Esq.).

Mr. Chadwick stated he spoke with the applicant’s attorney and Mr. Bisogno had other obligations and requested the matter be discussed in his absence.  Mr. Chadwick stated this is an extension for filing of an approved subdivision with no variances, and referred to Mr. Bisogno’s letter.

On motion of Mr. Sordillo, second of Mrs. Smith, extension was granted for filing of this subdivision.

In Favor:

Committeeman Sordillo, Mr. Kaufmann, Mr. Malanga, Mrs. Smith, 




Mr. Toth, Mr. Lindner, Mr. Villani.

Opposed:

None

Abstentions:

None
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Case #2 – January 28, 2007
PB05-19
Owner/Applicant:

Rocco Paternostro

Location:


Morning Glory Road

Block/Lot:


65/9

Type of Application:
Major Subdivision

Actionable

Applicant proposes to subdivide 1.73 acres in R-20 zone – partially in Green Brook.  Case heard at Planning Board Meetings November 27, 2006 and April 9, 2007.  Plans were revised in May, 2007 as a result of Board comments and memorandums from DPK Consulting dated March 24, 2007 and John T. Chadwick, IV, P.P. dated September 21, 2006.  Memorandums attached to Board packets as well as letter of response from Cathy Mueller, P.E., Sr. Project Engineer, Page Engineering Consultants P.C., the applicant’s Engineer dated May 8, 2007.  As a result of the revision(s), the applicant again appeared before the Warren Township Sewerage Authority and was approved by way of Resolution No. 07-67 dated June 13, 2007.  The applicant also re-appeared before the Board of Health and was approved by way of Resolution 2007-32 memorialized July 18, 2007.

The applicant was scheduled for hearing on August 13, 2007.  It was the Board’s decision to deny the application without prejudice until issues of pending litigation are resolved, as the result of the litigation may have an impact on the fundamentals of the application.  On November 19, 2007 the Clerk was advised by the Planning Board Attorney that on November 16, 2007 Judge Accurso stayed the proceedings and directed that this matter come before the Planning Board to be decided under the existing ordinance (copy attached to Board packets).  . The applicant was scheduled for hearing on December 10, 2007.  Due to the fact that there were eight members of the Board to be reappointed at the Township Committee Reorganization meeting, it was the general consensus of the Board that the matter be carried to the second Planning Board meeting in January with no further notice to afford the applicant the opportunity to present his case before the newly appointed/reappointed Board. Professional reports remain the same since the plans did not change. 11x17 copies of the plan were attached to Board packet for review at the December 10, 2007 meeting.  

Mr. Villani stated he was not present for some of the hearings with regard to this case.  He will be present as part of the discussion but will not vote.  The meeting was turned over to Mrs. Smith, Vice-Chair.

Erwin C. Schnitzer, Esq. was present on behalf of the owner.  He referred to the recap above and added this was originally a five-lot subdivision.  At that point, the applicant felt they satisfied the cul-de-sac criteria.  However, there was discussion by the Board and the case was adjourned.  The cul-de-sac ordinance was then amended. The application was again scheduled, but it was the decision of the Board that since there was pending litigation, the case would not be heard.  It was adjourned with the Board noting the application will not have to start from the beginning. After litigation the court determined the case be heard considering the present ordinance.
Mr. Schnitzer stated the applicant is seeking a design waiver from the cul-de-sac ordinance.  It was noted that two lots lie within Green Brook and that Township has approved the application.

Two remaining lots are in Warren Township.  Mr. Schnitzer stated if Warren Township denies the application, he feels it would negate the approval given by Green Brook.  
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Case #2 – January 28, 2007 (Continued):

PB05-19

Owner/Applicant:

Rocco Paternostro

Location:


Morning Glory Road

Block/Lot:


65/9

Mr. Schnitzer again requested the Board grant a design waiver from the cul-de-sac ordinance for this subdivision.  The design waiver the applicant is seeking is due to the fact they have a four lot subdivision.  Ordinance 07-22 requires a minimum of six (6) lots on a cul-de-sac, and those six lots must be part of the subdivision. The applicant does not meet those criteria at this time.

Kevin Page, P.E. of Page Engineering Consultants PC has been previously sworn in for this application.  There are no changes to plans dated March 14, 2005, last revised May 4, 2007. In one of the previous meetings, it was noted by one of the Township Professionals it was a Township Ordinance that a dwelling within 50’ of the detention basin was not permitted.  The plans were revised to reflect compliance with this requirement, leaving the applicant with four lots, two in Green Brook.  Proposed lot 9.01 is 35,775 sq. ft.; proposed lot 9.02 is 35,650 sq. ft. The lots are substantially larger than required.  Because the preliminary was changed, it was necessary to again go before the Warren Township Sewerage Authority and Board of Health.  Approval has been granted by both Boards.  A re-application was done to the Somerset-Union Soils Conservation Service, advising them this will now be a four-lot subdivision.  This approval has been received as well. The applicant has resubmitted to Somerset County.  The last County comments were of a technical nature that will be addressed after this Board has provided comment so all of the changes can be accomplished at one time.  
Mr. Chadwick reviewed his memorandum of May 22, 2007, indicating the plan dates as noted by Mr. Page are correct and noted the regulation they do not comply with.  In Mr. Chadwick’s findings, there are no variances involved with the application with respect to the Zoning Code.  There is an issue regarding the roadway site distance easements and removal of all roadside trees.  The replacement of trees equal to removal is required between the detention basin and roadway.  Mr. Page referred to Sheet 3 of the County approval plans, noting circles on the drawing showing the replacement trees.  The applicant is requesting to trim the trees to allow appropriate site distances.  The County requirement is that the growth be 3’ or lower, or trimmed 10’ or higher. The applicant’s goal is not to remove the trees, but trim them.  If any must be taken down, the applicant will replace them.  Mr. Chadwick noted the evergreen size and variety are acceptable.  
Mr. Kastrud reviewed his report of August 9, 2007.  The clearing limits need to be clarified.  If there is a change to the number of trees taken down, the drainage calculations need to be adjusted accordingly.  Mr. Page stated the drainage calculations were not changed from five lots to four lots.  Soil logs have been submitted at the same time the maintenance manual was submitted per Mr. Page.  

It was requested that Mr. Page evaluated the impact to lot 8 as a result of this project.  Mr. Page noted this was done with the May submission.  The 10 year storm goes from 5.64 to 1.6.  That is a 60-70% reduction.  For the 100 year storm it goes from 12.2 to 3.5 again approximately a 70% reduction.  Mr. Page reiterated there is a substantial reduction of the water flowing onto the northerly neighbor as a result of the new roadway and drainage system.
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Case #2 – January 28, 2007 (Continued):

PB05-19

Owner/Applicant:

Rocco Paternostro

Location:


Morning Glory Road

Block/Lot:


65/9

Mr. Schnitzer addressed a report from the Warren Township Environmental Commission stating they would like to see a tree replacement plan.  Mr. Page has already testified the applicant is attempting to preserve the mature evergreen trees on the site.  

Mr. Kaufmann asked for clarification of the amendment to the cul-de-sac ordinance.  Mr. Chadwick stated the ordinance addressed a condition in the township of developing small parcel consolidations to create small subdivisions.  As a result, all of these were occurring along the main driving routes, primarily County roads.  If you were to look at the pattern of development in Warren, along the County roads is where the earliest development took place because they were the only roads in town.  There are lots that were oversized long and deep.  New subdivisions were then created with their own road system.  As time has passed, the majority of all of the back lands off county roads have been used.  As land became more scarce, similar applications to this have been submitted.  The township recognized we would end up with a lot of little cul-de-sac streets, which is not a sound planning solution because the basic objective seen in County reports every day is the County does not even want driveways connected to the County roads, let alone new streets.  The requirement that the number of lots be at least six (6) was to thwart small single cul-de-sacs serving up to five lots.  The number was struck based on what the development pattern was in the Township.  Mr. Chadwick noted there are approximately 109 cul-de-sacs.  90+ of the cul-de-sacs have more than six lots.  In the difference between 109 and 90, 5 were in the Greenwood Meadows development because the settlement of that litigation was there would be 365 homes on 365 acres of land, and the only way to achieve that was to create small cul-de-sacs.  Mr. Chadwick stated that is the long range history of the why the amendment to the ordinance took place, further noting it was not because of this application specifically.
Mr. Kaufmann questioned what about this application would justify granting a waiver from this ordinance.  It was noted the ordinance would be severely weakened. Discussion took place regarding the process of this application, noting the original application was in 2000.  

At this time, John T. Chadwick IV, P.P. was sworn in by Planning Board Counsel.  Mr. Chadwick testified the regulation of cul-de-sacs has been in place from the late 1990’s.  The issue of how many lots front the cul-de-sac was always specified as six(6).  The ordinance, however, was vague on whether or not the six lots must be part of the application or positioning of the cul-de-sac could count if six lots had access.  In this application, there are two lots that are not part of this application.  

Mr. Siegel stated the design waiver is very similar to a “C” variance.  Testimony must be given as to why the applicant feels the design waiver should be granted.  

A five-minute break was taken at 8:25 with the meeting resuming at 8:30 p.m.

Committeeman Sordillo excused himself for the balance of the meeting, leaving at 8:30 p.m.
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Case #2 – January 28, 2007 (Continued):

PB05-19

Owner/Applicant:

Rocco Paternostro

Location:


Morning Glory Road

Block/Lot:


65/9

Mr. Siegel stated when the Judge rendered her decision she recommended this Board hear the case under the current ordinance that is now in place.  If the application is approved, there would be no further litigation, if it is not approved the applicant has the opportunity to pursue the current litigation and to challenge the current ordinance.  Mr. Siegel reiterated the Board must consider the case on the current in place ordinance.  Mr. Siegel suggested the applicant present his case, and Board questions they should be addressed.  If there is further testimony available to the Board, it would be heard at this time, as well as public comment.  The Board would then consider the case on the testimony provided.  
Mr. Schnitzer stated the application was originally for five lots.  The applicant stated they met the cul-de-sac requirements because there were two additional lots that could tie into the roadway.  Letters were sent to both residents, but the two residents did not wish to tie in.  The ordinance was amended in May that stated the six lots must be part of the developer’s application.  Basically, Mr. Schnitzer stated if the Board does not grant the design waiver, Green Brook’s approval would be null and void.  
Mr. Page testified this is a 4.3 acre lot in a ½ acre zone.  Until recently, this was a fully conforming subdivision.  This is not a variance, it is a design waiver.  It is Mr. Page’s understanding and testimony this is a design waiver being engineering issues, not building setbacks, coverage, etc. that would constitute  a variance.  In the event of a variance, the applicant must prove a hardship or that there is a better way to do the project.  A design waiver, in his experience does not require the applicant to provide harsh proofs.    It was Mr. Page’s opinion that granting the design waiver would not impair the intent and purposes of the Township ordinance.  Mr. Page further testified the current owners of the abutting properties do not wish to tie in, but future residents may wish to do so.   There is no raw land the applicant can acquire to obtain the six lots.
Mr. Siegel stated on March 10, 2005 a letter was written to Mr. Villani on this issue.  At that time we were discussing the Elm Avenue properties and they presented a sketch plat showing four lots on a cul-de-sac.  Mr. Siegel stated that although this is being called a design waiver, the correct legal terminology is design exception.  After reviewing several cases on the subject, there were five things the Board needs to consider:

1. The protection and promotion of the public health, safety, morals and welfare  shall be the paramount concern in all design details. (Warren Township Ordinance.)

2. Applicant must convince the Board that literal enforcement of the ordinance is impractical.  (Municipal Land Use Law).

3. Also from State Law, applicant must convince the Board that literal enforcement (that is requiring six (6) lots) will exact undo hardship specific to peculiar conditions pertaining to the land in question.  

4. The exception requested must be reasonable.

5. That the exception requested must be within the intent and purpose of the ordinance (Warren Township ordinance).

These five standards must be applied to the application.  
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Case #2 – January 28, 2007 (Continued):

PB05-19

Owner/Applicant:

Rocco Paternostro

Location:


Morning Glory Road

Block/Lot:


65/9

Mr. Page testified he did not feel granting the design waiver would substantially impair the public health, safety, morals and welfare of the community; Mr. Page reiterated he does not know of any other community that has a number on the amount of homes on cul-de-sacs,  

It was noted the applicant would be able to build two homes on the two conforming lots in Warren. Mr. Siegel stated this ordinance, prior to adoption by the Township Committee was presented to the Planning Board for review and comment.  It was decided this ordinance is not inconsistent with the Master Plan of Warren Township. 
Mr. Schnitzer read the cul-de-sac ordinance prior to the amendment and after the amendment for the record.
The hearing was opened for public comment:

Mary Siani, 72 Morning Glory Road was sworn in by the Board Attorney.  Mrs. Siani  owns the adjacent Lot 8 that was referred to in prior testimony.  Mr. Paternostro approached her to tie in to the proposed cul-de-sac.  At that time (2004) Mrs. Siani told Mr. Paternostro she was not interested.  This did not make sense, since her driveway would go into the cul-de-sac, but her garage is on the opposite side of the property.  To clarify, it is not necessary to back on to Morning Glory Road since there is a turn-around next to her garage.  Also, her driveway is long enough to provide for parking for her guests, they do not park on Morning Glory Road. Mrs. Siani expressed concern over the overlaying water, and asked where it would drain. Mr. Page stated calculations have been provided in May indication there would be a 70% reduction in runoff. If this application is approved, Mrs. Siani requested a bond be put in place to ensure water issues would decrease rather than increase. In Mrs. Siani’s opinion, there is no need to approve this cul-de-sac.  It does not meet the requirements of six lots so therefore should not be approved.
There being no further public comment, this portion of the hearing was closed.

Mr. Lindner stated on the east side of Morning Glory, the physical lot dimensions indicate a typical 100’ frontage.  This property would have tw0 frontage lots, it would be typical for the neighborhood.  There were two neighbors that did not agree to any part of this development, and he does not feel the developer is planning on putting in curbing to allow access of these two homeowners to the cul-de-sac.  A Judge has recommended that this Board base its decision on current standards and Mr. Lindner will base his decision accordingly.

Mr. Toth stated our recent Master Plan calls for more open area, and less housing.  An ordinance was just imposed for no flag lots, and now minimum six (6) lots on a cul-de-sac.  He will vote to uphold the ordinance.
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Case #2 – January 28, 2007 (Continued):

PB05-19

Owner/Applicant:

Rocco Paternostro

Location:


Morning Glory Road

Block/Lot:


65/9

On motion of Mr. Malanga, second of Mr. Villani the application as presented was denied.  
Mr. Chadwick stated he felt the testimony will speak for itself as to whether the applicant addressed the requirements for a design waiver, or did they make comment on a design regulation whether or not it was arbitrary and capricious.  Mr. Chadwick’s comments would suggest it is not arbitrary and capricious.   The other degree in which the comments were made by the representatives using examples such as parking lots do not apply to the issues of this case.

Also, the Board should, to the extent members feel comfortable to make your own comments with your vote.

Mr. Chadwick has been Township Planning Consultant for thirty-five years.  He has been involved with the drafting and adoption of the Master Plan within all thirty-five years with the exception of a plan that was drawn in 1990.  He has been involved with the amendments of the Master Plan over the years including this ordinance. He is a Licensed Planner in the State of New Jersey since 1968 almost 40 years.  In Mr. Chadwick’s opinion, based on his experience as a Planner generally and his work in Warren Township he does not believe the proposed development before the Board is within the intent and purpose of the design standards.  

Motion was made by Mr. Malanga, seconded by Mr. Toth to deny the application
Vote was as follows  (yes vote is agreement to deny application):

Mr. Kaufmann – yes.  Mr. Kaufmann feels it is too much an aberration of what was adopted in the ordinance.
Mr. Malanga – yes.  Mr. Malanga feels the ordinance should be upheld.  It is a very strong ordinance and for that reason, he is voting to deny the application.

Mrs. Smith – yes.  Mrs. Smith agrees with Mr. Toth’s explanation that we are trying to give more light and air and in order to go along with the Master Plan, she is voting to deny the application.  

Mr. Toth – yes.  Mr. Toth has given his reasons above.

Mr. Lindner – yes.  Mr. Lindner feels the subdivision gives access to four lots, with two lots declining access.  He further feels it is not consistent with the neighborhood which is narrow long lots.
Motion to deny carried.
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Case #3 – January 28, 2008

PB07-11


Owner:


King Georges Property Co., LLC


Applicant:


Citicorp North America Inc.


Block/Lot:


37/13.05


Location:


283 King George Road


Type of Application:
Preliminary and Final Site Plan


Actionable

Applicant seeking preliminary and final site plan approval to construct an outdoor pavilion structure which will enclose three (3) existing fuel tanks.  The applicant has received waivers from the Warren Township Sewerage Authority and Board of Health.
Mr. Chadwick stated there was a question raised as to Mr. Kastrud’s report referring to section 16-18(3)(b) which regulates accessory uses dealing with hazardous materials in the OR Zone.  Mr. Chadwick reported this does not apply to fuel oil.  After discussed with the applicant’s attorney and considering similar usage has come before the Board of Health in the past, it was determined fuel oil is not hazardous.  Mr. Chadwick noted there is not a variance to a specific standard being cited.  

Christopher Quinn, Esq., with Day Pitney was present on behalf of the applicant. William C. Viola, Jr., Bohler Engineering, 35 Technology Drive was a sworn in by Board Counsel and his credentials accepted by the Board as an Expert Witness.  Mr. Viola testified the applicant is seeking preliminary and final site plan approval for a 1,085 sq. ft. pavilion to enclosed three (3) existing outdoor fuel storage tanks.  The emergency generator is located inside Building E of  the Citicorp complex.  There are no variances being requested.  
Three Exhibits were presented:


Exhibit A-1 
Dual tank aerial exhibit – Sheet 2 of 2.


Exhibit A-2
Close up aerial view of site


Exhibit A-3
Photo board showing existing conditions.

Mr. Viola testified the three existing fuel tanks will stay exactly where they are.  They will not be increased in size.  There will be no change of use for any of these.  There is no difference between the existing tanks and if approval is granted the tanks that will remain. Mr. Viola further testified the number of tanks will not be increased with this application.  There would be ample room if in the future the applicant wished to add another tank, but he reiterated that is not part of the application and the applicant understands he would have to re-appear before the Board if additional tanks are proposed in the future.

Mr. Chadwick stated there is a 150’ buffer required which the applicant has complied with.  Mr. Chadwick had no further questions, stating the application does not require any variances or waivers.  
Mr. Kastrud discussed his report noting if any grading is done the gravel should be pitched away from the pavilion. Mr. Kastrud noted there is no hydrant provision.  Mr. Viola showed the hydrant on the photo exhibit which is in the corner of the building, but it is not shown on the plans.  Mr. Viola stated the plans will be revised accordingly.  The emergency cut-off was discussed.
It was noted the Fire Department and Construction comments were not addressed.  The applicant stated they will comply with all codes and standards during the building process.
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Case #3 – January 28, 2008 – Continued 

PB07-11


Owner:


King Georges Property Co., LLC


Applicant:


Citicorp North America Inc.


Block/Lot:


37/13.05

It was reiterated the existing tanks are approximately 4,000 gallons and have necessary permits with all standards having been met.  The pavilion will not have any impact on the existing tanks.  

The hearing was opened to the public.  Hearing no public comment, this portion of the hearing was closed.

On motion of Mr. Malanga, second of Mrs. Smith the application was approved as presented.

In Favor:
Mr. Kaufmann, Mr. Malanga, Mrs. Smith, Mr. Toth, Mr. Villani, Mr. Lindner

Opposed:

None

Abstentions:

None
CITIZEN’S HEARING (Agenda Items) – Hearing none, this portion of the hearing was closed.
SCHEDULE OF NEXT MEETING:

FEBRUARY 11, 2008 
ADJOURNMENT
On motion of Mrs. Smith, second of Mr. Malanga, the meeting was adjourned at 9:50 p.m.

Motion carried by unanimous voice vote.









Respectfully submitted,









Anne Lane, Clerk
1-28-08MINUTES/2008
