APPROVED

WARREN BOARD OF HEALTH

 MINUTES-SPECIAL MEETING

JANUARY 20, 2009 – 7:00 P.M.

2ND FLOOR CONFERENCE ROOM – MUNICIPAL BUILDING

46 MOUNTAIN BOULEVARD, WARREN

Call to Order: The special meeting of the Warren Township Board of Health was called to order at 7:29 p.m. by Mr. Malcolm Plager, Chairman.
Flag Salute:

The Opening Statement:  Adequate notice of this special meeting was given on January 13, 2009 by posting a copy on the Township Bulletin Board and sending a copy to the Township Clerk, Echoes Sentinel and Courier News as required by the Open Public Meetings Act.  We plan to adjourn no later than 10:00 P.M.

Roll Call:

Dr. DeMarco - 
Present
Alternate #1

Mrs. Garrison -
Present
Mrs.  Cooper - 
Present

Mr. Morlino -

Present
Alternate #2




Dr. Sarraf –

Present
Mr. Riley - 

Present

Mr. Sordillo - 

Absent

Mr. Zimmerman - 
Present
Mr. Plager –

 Present

Fredi L. Pearlmutter, Esq., Warren Township Board of Health Attorney

Kevin G. Sumner, Health Officer

Barbara Streker, Clerk/Registrar
Privilege of the Floor:

None

Case #1

84 Old Stirling Road

Block 95, Lot 6

Application:

Continuation of rehearing of previously approved variances from 



              septic 
ordinance

Applicant:

Robert Patton

Attorney:

Lloyd Tubman, Esq.

Engineer:

Charles Tiedeman, P.E., Whitestone Associates
Mr. Plager stated to the Board that there have been some extenuating  circumstances regarding information that has been presented to the Board.  He would like Ms. Tubman to address the Board before he would recommend that the Board reopen this case for further testimony. 

Ms. Tubman stated that this Board approved soil logs back in 2006 for this property.  There was a failure of notice and the applicant was requested to come back in front of the Board of Health, which they did.  The rehearing has been going on since June 2007.    It was discovered today that one of the soil logs is not appropriate and is defective.  The applicant would like to do another soil log and come back at the next meeting.  The Board has been 
more than patient and the property has been studied to death, but this problem was only discovered tonight.  
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Case 1 (continued)

Mr. Sumner stated that he felt that there would not be enough time for the work to be done to schedule this case for the February 11th   meeting.  He advised this case be scheduled for the March 11th  meeting.

Mr. Plager stated that since this case is going to be reopened, he would like the  case summary letters discussed.  

A motion was made by Mr. Plager second by Mr. Morlino to reopen this case for further testimony.

Mr. Riley asked what the nature of the problem is with the soil log and is there any input from the objector as to whether they want this case to be adjourned?  

Mr. Plager stated that no testimony would be given tonight.  The technical people and attorneys have all talked this through and what was found was a soil log that does not meet State code. The applicant feels that by doing a new soil log, they can resolve the problem.

Counsel for the Board stated that this mistake was raised by the objector’s engineer tonight , so they are fully aware of the situation.

Mr. Riley stated that he finds it difficult to make a decision on the motion because  in the last three meetings, the applicant was very insistent on having this case move forward.  Mr. Riley feels that the Board has bent over backwards and is ready to make a decision and he doesn’t know the position of the objector as to whether the objector wants a decision on this now.  Mr. Riley further stated that if both parties are in favor of an adjournment, he has no problem with an adjournment.

Mr. Murray stated that that if the application is deficient and a vote is taken on it, he feels the Board of Health would not have the authority to approve it.  The applicant could withdraw the application and make a new application  with correct data  and resubmit it to the Board.  It is unfortunate with all the expense and time undertaken on this so far.  Mr. Murray asked if there is any difference in withdrawing the case vs.  carrying it?  

Counsel for the Board stated that with a new application,  new fees would be involved and this case would have to start all over again.

Mr. Murray stated that his client would like this matter pursued to a conclusion and is willing to give them to March.  He feels  it is up to the Board if they would request a new application or a continuation in the current application.  

Mr. Plager stated that what he understands is that the way the soil log was taken makes the design faulty. 


Mr. Sumner stated that the issue revealed tonight is that  




State code says you have to have a minimum of 4 feet in the zone of disposal.  The applicant only has 3 feet 8 inches, so they are 4 inches short.  They are limited by the restrictive zone above and rock below.    Mr. Sumner stated that the Board can not approve this application as presented because it violates State 
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Case 1 (continued)
code.  The applicant is requesting to go out and reevaluate to see whether or not they can get the septic system to meet State code.

Mrs. Garrison stated that right now this application does not meet State code or Warren code.  Mr. Sumner stated that the  requested variances for Warren are the same.
Mr. Plager suggested to the Board not to have the applicant withdraw because if they do, this application is starting over from the beginning and he feels that is not fair to anybody.

Mr. Murray stated that if this application does come back, they have further issues with compliance with this application and would like time to address those concerns.   

Mr. Riley stated that in one of the earlier meetings the discussion came up about taking additional soil logs and the applicant refused to do that at that time.  They said the soil logs are sufficient.  Now that the applicant  is asking for another adjournment to open and submit additional evidence,  is it limited to taking other soil logs or is a new Engineer going to testify or will other experts testify?
Mr. Zimmerman stated that at the last meeting, it was said that the applicant has the opportunity to go to the State for a waiver.  Mr. Sumner stated that is true, the State would have to grant them a Treatment Works Approval and, if granted,  then the applicant  would have to come back before the Board of Health for review under the local ordinances.

Dr. DeMarco stated that the Board has given the objector several opportunities to come back with further information.  We have waited on the DEP three times.  He feels that if the applicant wants to get further information then it is just as fair to extend this case one more time.  

Mrs. Cooper agrees with Dr. DeMarco that after all we have been through it is only fair to the applicant to find out  whether or not they can put in a septic system.  Mrs. Cooper stated that by doing the one soil log,  it may answer outstanding issues and concerns with the system.  

Mr. Plager asked if the Board could vote tonight.  Counsel for the Board stated that if you refuse to adjourn then you could vote.  If you do that, the applicant  could still turn around and retest and come back with a new application.  If you vote tonight you can’t approve the application because it does not comply with State Code.

Mr. Plager polled the Board as to their course of action with this application.


Dr. DeMarco- wants to give the opportunity for the applicant to retest and would 
adjourn.  We have done it for the objector and it is only fair to give a chance to the 
applicant.

Mrs. Cooper- wants to give the opportunity for the applicant to come back


Mr. Zimmerman- abstain


Mr. Morlino- give the opportunity to retest


Mr. Riley- sees no sense in making a new application  and would agree to an 
adjournment.


Mrs. Garrison- no
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The Board had a discussion as to whether to allow more testimony on the application or just limit the adjournment to the new soil log.  Mr. Sumner stated that if the new soil log allows for a redesign then the Board would be presented with a redesign.

Mr. Plager wants to see additional soil logs taken throughout the beds.  Mr. Sumner stated that the code only requires two soil logs.  Mr. Plager doesn’t know how they could test only  one soil log and say the system would fit. 

Mr. Murray stated that the position of his client is that he has spent more time and money then he can afford and this is an appeal to the first approval.  We have been going through this too long and just want to see a final result.

Ms. Tubman stated that in fairness the Board should grant the time to correct the issue.

Mr. Murray stated that if this case is carried, the objector should be entitled to reopen any issues in the case summary  letters.

Mr. Page stated that in the October meeting  issues were raised regarding the design of the surface water management plan.  The site engineer admitted he underestimated the size of the drainage and disturbance.  So if they are going to come back with a modified septic design he would like to see a modified grading plan to address the drainage.

Mr. Plager asked the Board members if getting this soil log alone would allow enough information for them to vote?  He stated that  we shouldn’t limit the testimony to this soil log.  It has to address the over all design and the storm water management.

Ms. Tubman agrees with Mr. Murray that they would like to address all concerns in the case summary letters.

An amended  motion was made by Mr. Riley, second by Mr. Morlino that if the application is adjourned and reopened for all issues, that no other expert witnesses be allowed to testify that have not already testified in this case.

Roll Call:

Dr. DeMarco-
Yes

Mrs. Garrison-
No

Mr. Morlino-
Yes

Mr. Zimmerman-
No

Mrs. Cooper-
Yes

Mr. Riley-

Yes

Mr. Plager-

Yes

Mr. Sumner stated that he had a conflict with the March 11, 2009 regularly scheduled Board meeting.  He would be available March 18, 2009.

Mr. Murray asked if re-noticing would have to be done.  Counsel for the Board stated that none would be needed since a firm date was being scheduled for the adjourned hearing, unless new variances are being requested.
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A motion was made by Mr. Morlino, second by Mrs. Cooper to move the regularly scheduled March 11, 2009 meeting to March 18, 2009 at 7:00pm for the adjourned rehearing of the applicant’s application. 
Roll Call:

Dr. DeMarco-
Yes

Mrs. Garrison-
Yes

Mr. Morlino-
Yes

Mr. Zimmerman-
Abstain

Mrs. Cooper-
Yes

Mr. Riley-

Yes

Mr. Plager-

Yes
Adjournment:



Motion was made by Mrs. Morlino, second by Mr. Riley, to adjourn the meeting at 8:18pm.  Motion carried by unanimous voice vote. 








Respectfully submitted,








Barbara Streker, Clerk, Warren 
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