WARREN TOWNSHIP ZONING BOARD OF ADJUSTMENT

REGULAR MEETING   SEPTEMBER 19, 2011
The regular meeting of the Board of Adjustment was called to order at 7:00 p.m. by Chairman Cooper in the new Municipal Court, 44 Mountain Blvd., Warren.

THOSE PRESENT AT ROLL CALL:  John Villani, George Dealaman, Brian Di Nardo, Fernando Castanheira, Richard Hewson, Foster Cooper, Roberta Monahan, Alt. #1 and Paul Sedlak, Alt. #2

Also present was Steven Warner, Attorney for the Board.

THOSE ABSENT:  Vincent Oliva
THOSE TARDY:  None
ANNOUNCEMENT:

Adequate notice of this meeting has been provided by posting Public Notice on the Municipal Bulletin Board on the main floor of the Municipal Building, and sending a copy to the Courier News and Echoes Sentinel, and filing a copy with the Municipal Clerk, all on January 12, 2010.

FLAG SALUTE:

MINUTES:  The minutes of the 6/6/11 and 8/1/11 meetings had been forwarded to members for review.

Mr. Dealaman made a motion to approve, seconded by Mr. Villani.
All were in favor, so moved.

COMMUNICATIONS:
Township of Warren ORDINANCE NO. 11-13 concerning the definition and regulations for solar energy systems

PRIVILEGE OF THE FLOOR PORTION OF THE MEETING

Mr. Cooper asked if any member of the public wished to make a statement, which is unrelated to tonight’s agenda.
There was none.

He closed that portion of the meeting.
AGENDA:
CASE NO. BA11-08

WARREN CHRISTIAN





BLOCK 206, LOT 14





74 HILLCREST ROAD

Application to construct a garage and a ramp to a new deck – sideyard variance requested: 7.63 feet proposed, while 25 ft. is required 

Warren Christian, the applicant; Mark Blasch, an architect; John Chadwick. PP. and Christian Kastrud P.E. were sworn in.
Mr. Blasch said they are requesting approval to add a garage to an existing home. Mr. Christian’s son is developmentally disabled and is currently living away from home. He would like to bring his son home. In order to that, he is currently converting his existing garage into a handicap accessible bedroom and bathroom. It is a small home with two bedrooms and one bath. They are doing modifications to allow wheelchair  accessibility.                                                                                                                                                                             
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Mr. Blasch said that a ramp was recently installed in front. They need the ability to move him into and out of the house. They want to build a garage with an internal ramp  for the handicap accessible van used for doctor appointments, etc. 

The addition is on the right to meet flood control issues. They are raising (what is the current garage) up to the current elevation of the home – making it a single level.                                                                                                               

When asked, Mr. Blasch gave his background and credentials and was accepted as an expert witness in architecture. He said that they are seeking a class c variance for the sideyard setback. The portion in question is the ramp up to the deck and the garage addition. The elevations are shown on C3. The new garage will be at the parking pad. 
Mr. Blasch said a class c variance can be granted by reason of exceptional narrowness, shallowness or shape of a piece of property. This property has a stream running through it
If you move to the north side, you are getting closer to the stream. The only location – with the least impact is the proposed location. They have flood tested the property. It did quite well. The stream never came out of its banks.  
Discussion followed.

Mr. Christian’s son is not ambulatory. He cannot use the wheelchair by himself.

They already have building permits to do the renovations to the garage. The home is one story of about 1640 sq.ft. 

Mr. Blasch mentioned that they need a permit from the State for the riparian zone.
Mr. Warner was told that Mr. Christian has not communicated with his neighbors. There is a distance of 40 ft. from the property line to the Duffy’s garage and another 40 ft. to the home. Landscaping provides screening. 
The exterior and new garage will be consistent with each other – the same vinyl – and uniform.
Mr. Cooper asked for questions from the public.

There was none. He closed that portion.

He asked for comments from the public.

There was none. He closed the pubic portion.

Mr. Warner mentioned the stipulations put forth by Mr. Kastrud. He will be required to put flood vents under the raised floor of the garage – up 3 steps. The elevation will be 275.76 – previously 274.67.

Mr. Warner reviewed the requested variance.

DELIBERATIONS:

Mrs. Monahan said it was a good idea. She is glad that we can help. The addition is far from the neighbors and will not affect them.

Messrs Sedlak, Dealaman, Di Nardo, Hewson, Villani and Cooper agreed.

Mr. Warner read a Draft Motion.

Mr. Hewson made a motion to approve, seconded by Mr. Villani.
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Roll call vote was taken. “Yes” votes were received from: John Villani, Brian Di Nardo, George Dealaman, Richard Hewson, Fernando Castanheira, Foster Cooper and Roberta Monahan.

There were no negative votes.

The motion carried.

Continuation of the application of:

CASE NO. BA11-05

JONATHAN WISHNIA


       RE:

BAC CENTER OF EXCELLENCE, LLC







BLOCK 208, LOTS 2,7,9,10,11,12,19                                                                                                                                                                                                                                

HILLCREST ROAD, EMERSON LANE & WATCHUNG HEIGHTS AVE.

Application  - appeal to the Board of Adjustment from a decision of the Zoning Officer, John T. Chadwick IV, and request for an interpretation of the Township’s zoning ordinance related to the above-mentioned application to the Planning Board (PB10-03)

CARRIED FROM THE 8/1/11 MEETING WITHOUT ADDITIONAL NOTICE

Mr. Cooper noted that, at the last meeting, we left off with some additional comments

and input from Mr. Chadwick.

The Court Reporter was asked to read Mr. Chadwick’s comments – to refresh everyone’s memories – 8/1/11 beginning with page 134 from the transcript.  
Mr. Rick Schkolnick, an Attorney for an opposition group called Stop the BAC, marked Exhibit S-1 into evidence. It is a compendium of 9 sets of documents, most of which he referred to during his presentation.

Mr. Chadwick stated that the ordinance, with which we are dealing, was adopted in December of 1993. He was at the meeting at the time of the adoption. He wrote it.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                            
Mr. Schkolnick mentioned a letter in which Mr. Chadwick wrote that it is a non profit aquatic center. Since then, he has learned that the center is for profit. He was told that it is for profit as well as having space for non-profit entities. 
Mr. Schkolnick presented a photoboard, which was marked into evidence as Exhibit 

S-3. It is an enlargement of Section 16-9.4(c) of the Zoning Ordinance, relating to similar types of conditional recreational uses under the EP-250 zone. 

Discussion followed.

Mr. Villani reminded Mr. Schkolnick that, as Mr. Chadwick stated several times, you have to read the text in its entirety. 

The plan calls for three indoor pools: a competitive pool, a swim lesson pool and an aqua therapy pool. 

Mr. Chadwick was asked to turn to tab #8 in Exhibit S-1. It is a copy of an e-mail from Mr. Wolfson to himself dated 4/11/11. In it, Mr. Wolfson said there will be a therapy pool. He was asked to turn to tab #9. It is part of the BAC application. Paragraph 4 mentions that there will be scuba lessons. Mr. Chadwick said this was a proposal. He doesn’t know if there will be scuba lessons.

Discussion followed.

Mr. Schkolnick referred to the word “etc.”, which is mentioned in the ordinance. He said it has some meaning. Discussion followed. 

Mr. Chadwick agreed that it has meaning. He explained it in contest. By way of an aside, he said he will no longer use “etc.” in writing an ordinance. He was asked to turn to tab #3, which is a dictionary definition of the term “etc.” 
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Discussion followed concerning the use of the term “etc. ”Mr. Chadwick did not agree with Mr. Schkolnick’s usage and interpretation.
Mr. Cooper asked if there were any questions from the public.

There was none.

He closed the public portion.

Mr. Cooper asked Mr. Wishnia if he had any comments, since he brought the case.

Mr. Wishnia said that, at the end of the day, this is not a non-profit application. BAC is a recreation facility.

Mr. Schkolnick said that the focus is in the language of the R-65 zone. The proposed use is commercial. We have established that it is for profit. There is no doubt that the proposed use is commercial – is recreational. It is a swimming pool. The proposed use will be indoors – 51,000 sq. ft. People will exercise using equipment. He repeated his arguments about “etc.”. When the Governing Body adopted the ordinance, they intended to prohibit the type of use we have here. This is a large, traffic intensive indoor activity to be used 355 days a year. He submitted that the BAC needs a d1 use variance. They are not a permitted use. They must come before this Board.
Peter Wolfson, Esq. representing BAC spoke to the Board. He said that, respectfully, this is not a close call. Both Mr. Schkolnick and Mr. Wishnia have advanced a number of arguments. However, they are unpersuasive as considered against the clear legislative intent. The first argument involves commercial and recreational uses and whether they are permitted in the R-65 zone at all or whether they are permitted indoors. He referred to statements made my Mr. Schkolnick at the previous hearing.  
He mentioned several conditional uses, which would be more traffic intensive.
Mr. Warner reviewed the two determinations to be made by the Board: if John Chadwick’s determination that the development of BAC constitutes a “permitted conditional use” and, secondly, a request for interpretation that BAC development would not constitute a “permitted conditional use” 

There will be two votes. A majority vote is required.

DELIBERATIONS:

Mr. Villani said that based on all the information given, he believed that Mr. Chadwick made the decision  based on what he knew at the time. He believed that Mr. Chadwick did the right thing. Concerning the interpretation, when this is read in its entirety – based on the fact that Mr. Chadwick was there at the adoption of the ordinance, his intent was this should be a conditional use. It should go back to the Planning Board.

Mr. Castanheira said that there are a lot of gray areas. Mr. Chadwick was there. It should have been written more clearly. He has some reservations about the interpretation. He thinks it should come back here.

Mr. Di Nardo agreed with Mr. Villani. It should go back to the Planning Board. It is a permitted conditional use. A use variance is not needed.

Mr. Dealaman and Mrs. Monahan agreed with Mr. Villani on both.

Mr. Sedlak agreed with Mr. Villani concerning interpretation. He also agreed with Mr. Castanheira that it should come back here.

Mr. Hewson said he has given this a lot of thought, since the last meeting. It does say that an aquatic club as it principle use – that’s swimming. Exercise rooms are not the principle use. He agrees with Mr. Villani. It should go to the Planning Board.
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Mr. Cooper said that Mr. Chadwick knew back then what was appropriate in his determination. You have to read the ordinance in its entirety. He agrees with Mr. Chadwick’s determination and interpretation that this is a permitted conditional use. 
Mr. Warner read a Draft Motion to deny the application. It consisted of two parts:
1) to deny the application and 2) to deny the interpretation.

Mr.  Villani made a motion to deny, seconded by Mr. Hewson.

Roll call vote was taken. “Yes” votes were received from: John Villani, Brian Di Nardo, George Dealaman, Richard Hewson, Fernando Castanheira, Foster Cooper and Roberta Monahan.

There were no negative votes. The motion carried.

Mr. Warner read a Draft Motion to deny the interpretation that the BAC application was not a permitted conditional use. 

Mr. Dealaman made a motion to approve, seconded by Mr. Di Nardo.

Roll call vote was taken. “Yes” votes were received from: John Villani, Brian Di Nardo, George Dealaman, Richard Hewson, Foster Cooper and Roberta Monahan.

“No” vote was received from Fernando Castanheira.

The motion carried. 

Mr. Cooper called for a recess at 8:15 p.m.

He recalled the meeting to order at 8:25 p.m.

Mrs. Monahan recused herself from the meeting and left the room.

Continuation of the application of:
CASE NO. BA09-06

DONATO PICARO





BLOCK 11, LOT 8





24 MOUNTAIN VIEW ROAD

Application for interpretation, modification of conditions in Resolution in CASE NO. BA03-08 & bulk variances for the retention of a previously installed metal fence and stone pillars installed in front of the subject property

CARRIED FROM 8/1/11 MEETING WITHOUT ADDITIONAL NOTICE

Joseph E. Murray, an Attorney, represented the applicant. This Board is being asked

primarily, to consider whether or not condition 11 in the Resolution should be modified.
The condition states that the area on the plans depicted as an unfinished attic above an attached four garage cannot be used for living quarters – only storage. During construction, inspections were made through the construction office. Those inspection revealed or disclosed that the attic space was sheet rocked and electric outlets installed. This gave rise to the question of whether this was a three story residence or otherwise a two story residence with storage area. 

The issue of the three story structure was examined by the State. They gave the opinion that it is not a  three story house. Height of the house is not above the height limitation. 

The concern was about sheet rock, flooring and electrical outlets as depicted in the photos taken by Nr. Heiss. His conclusion was that it was not being used for storage.  
Mr. Picaro is and always was willing to live with this room as storage and no living space. The sheet rock was put on the walls for attractiveness. Attics have beams and insulation but not necessarily have sheet rock. Some attics do. 
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Mr. Murray doesn’t think that the placement of a covering over the insulation is so unusual that the presumption should be that it is used for living space. This house is huge – both inside and outside. There are bedrooms galore. There is storage space galore. This space has not been converted to a residential use. 
Mr. Picaro has not lived in the house at all. He has put furniture in it from his Plainfield house. Yet, it is being assessed as a full single family dwelling. He is not challenging the restriction. 

Mr. Cooper asked Mr. Chadwick for clarification. Mr. Chadwick gave a brief history of the prior case. The purpose was to provide for a disabled family member in a renovated  cottage, which would be connected to the main house with a garage in between. That cottage had been knocked down. There is another cottage, which still exists – closer to the road. The Board approval required Mr. Picaro to occupy the main house, renovate the existing and remove the Cape cottage at the street.
Mr. Cooper did not believe that we have a full picture of what is being asked, of what was done, of what is different of what we approved.

Mr. Chadwick said that the Board has an accurate survey, which reflects what has been done. You do not have plans showing what was constructed in the interior – which involves the attic space in the main house as well as over the four car garage in the back. The plans showed a two story house with unfinished attic storage space. We do not have updated architectural plans.

Discussion followed.

Mr. Picaro said that his plans were submitted for the house – interior and exterior. Nothing has changed. The house was fazed in three pieces: the main home and a two car garage. The two car has not been competed. It is just a shell. The main house has been built. All the inspections were done. One question arose, which created a furor. He sheet rocked the attic. He did it as a precaution, because of his daughter. If there was insulation without the sheet rock, then nails would be exposed, which could harm her if leaned upon. 

He had no electrical outlets – only one on each end. He didn’t want to put the outlets in. If he did, they would have to be installed every few feet. Mr. Heiss came and inspected himself. He saw elevator carpeting on the floor. He saw boxes galore on the floor. He photographed the home. 

Mr. Picaro asked the State to come in. The State said it was not living space – only storage.     
Mr. Picaro is here, because he wants the Board’s blessing to go forward. He needs a CO. He wants to move in. 

Mr. Cooper asked, if the State came in and declared it attic space, what does it have to do with the Board. 

Mr. Chadwick noted that the Board approved plans, which show that the attic and the room over the garages were to be unfinished. Mr. Picaro has explained what he has done. He can’t just waive that. When informed by Mr. Heiss, he contacted the applicant and told him that this wasn’t what was approved. 

The family had never moved into the main house. The issue of the Cape, out next to the street, is one of the conditions of approval. It must be taken down. However, that can’t happen until they vacate it into the main house. He needs a CO to do this. They will rebuild the one in the back. 
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Mr. Chadwick said that there is another issue. It concerns the construction code. There is a letter from Mr. Picaro’s architect, which says that it  is a habitable attic if you are less than 1/3 the area of the floor below you.

Discussion followed.

Mr. Cooper was told that the space over the garage has been sheet rocked.

Mr. Warner stated that Mr. Picaro is asking for an interpretation that will have allowed him to do that (sheet rock) above the garage or relief  post hac allowing him to keep what has been done. Condition 11 says it has to be an unfinished attic. 

Mr. Murray said that condition 11 says it may not be used for living space. It does not say that it cannot be finished. 

Discussion followed.  

Mr. Chadwick the issue on the third floor (2 ½ storys) is a zoning issue. Finishing above the garage is a Resolution issue. 

Mr. Picaro mentioned that he removed the carpet. He was told that it is a fire hazard. He said that this issue has been going on since 2004, and he wants it resolved. He asked for a CO. He was told that the Board does not give CO’s. 

Mr. Chadwick noted that the Cape at the front of the property was one of the reasons why the Board granted approval. It is an eyesore. The neighborhood would love to have the Cape demolished. He can’t do it, until he gets into the big house. 

Mr. Cooper asked a hypothetical  question. What if the Board considered changing the wording for the attic of the main house to eliminate the contingent of finished or unfinished allowing Mr. Picaro keep the sheet rock in the attic and required him to remove it from above the garages? Mr. Cooper thought that this was a compromise.

Mr. Picaro did not think so.

Discussion followed.

Mr. Cooper called for a recess t 9:15 p.m. 

Mr. Murray and Mr. Picaro left the room to confer.

They returned after a few minutes.

Mr. Murray stated that theonly way into the room above the garages is through the house. There is no outside entrance or stairs from the garages. He is concerned that his daughter will still have access to open insulation and nails. He will not remove the sheet rock.

Mr. Cooper remarked that the Board has gone out of its way to help Mr. Picaro get a CO. We came up with a compromise tonight. He said that we have not talked about a number of other items – including the fence. 

Mr. Picaro said that, in 2003, he put up 2000 feet of fencing – at that time for a seven year old girl. He was told that the fence in the back was part of the plan.

Discussion followed.

Mr. Cooper said that nothing has changed with the phase three plan construction of the cottage in the rear for the daughter.

Mr. Villani suggested that he removed the stuff from the garage and seal if off – to prevent the daughter’s gaining access.

Discussion followed.

