WARREN TOWNSHIP PLANNING BOARD
MEETING MINUTES 
MONDAY, AUGUST 8, 2011 – 7:30 P.M.

Susie B. Boyce Meeting Room – 44 Mountain Boulevard

CALL TO ORDER:  The regular meeting of the Warren Township Planning Board was called to order at 7:35 p.m. by Peter Villani, Chairman.
Roll Call

Mayor DiNardo – Absent 


Mrs. Smith – Present 
Committeeman Sordillo – Present 

Mr. Toth – Absent 
Mr. Gallic – Present  



Mr. Carlock, Alternate #1 – Absent 
Mr. Kaufmann – Present 


Mr. Freijomil- Alternate #2 – Present (7:40)
Mr. Lindner – Present 
Mr. Malanga – Present 


Mr. Villani – Present 
FLAG SALUTE AND MOMENT OF SILENCE FOR OUR TROOPS

Statement by Presiding Officer: Adequate notice of this meeting was posted on January 21, 2011 on the Township bulletin board, sent to the Township Clerk, Echoes Sentinel and Courier News per the Open Public Meetings Act of New Jersey.  All Board Members are duly appointed volunteers working for the good and welfare of Warren Township.  We plan to adjourn no later than 10:00 p.m.
ANNOUNCEMENTS:
None
APPROVAL OF MINUTES:
June 27. 2011
On motion of Mr. Gallic, second of Mr. Kaufmann, Minutes of the June 27, 2011 Planning Board meeting were approved as distributed.

Committeeman Sordillo asked for clarification as to where the point to replant the trees at 58 Mt. Bethel Road was.  It was noted it is on page 9 of the minutes and will also be in the resolution.

In Favor:
Committeeman Sordillo, Mr. Gallic, Mr. Kaufmann, Mr. Villani

Opposed:
None
For the record, Mr. Freijomil arrived at 7:40 p.m.

CORRESPONDENCE 
· The New Jersey Planner – July 2011, Volume 72, No. 2 – distributed with Board packets

· At the request of the Deputy Township Clerk, the following resolutions are included in the Planning Board packets for member information:

Resolution 2011-172 “Establishing goals and objectives to encourage “Green Purchasing” for the Township of Warren

Resolution 2011-173 entitled “Supporting Sustainable New Jersey Land Use Pledge”
There were no Board member questions/comments regarding the above correspondence.  Mr. Gallic had questions with regard to the Solar Ordinance that will be discussed in detail later in this meeting.  Mr. Freijomil asked if the Planning Board is required to give additional consideration to the green criteria when determining the approval/disapproval of applications.  Mr. Chadwick stated there are certain amendments to the Land Use Law that relate to green issues.  This relates mostly to alternative energy.  These resolutions recognize a County Planning Board study and a group pushing for green aspects of development.  The resolutions are policy.
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PROFESSIONAL STAFF/BOARD MEMBER REPORTS:
John T. Chadwick, IV, P.P., Township Planner – No Report

Christian Kastrud, P.E., Township Engineer – No Report

Alan A. Siegel, Esq., Planning Board Chairman – No Report

Anne Lane, Clerk – No Report
CITIZEN’S HEARING (Non-Agenda Items Only): Seeing none – this portion of the hearing was closed.
ADOPTION OF RESOLUTIONS:

PB04-13PFA Owner/Applicant 58 Mount Bethel Inc., Block 88.04 Lot 14.06 a.k.a. 58 Mt. Bethel Road, for Preliminary and Final Amended application (parking only).  Case was heard on June 13, 2011 and June 27, 2011 at which time the Board rendered its decision to approve the application with variances.  This resolution is intended to memorialize same in accordance with N.J.S.A.40:55D-10(g)(2).
On motion of Mr. Gallic, second of Mr. Kaufmann, Resolution PB04-13PFA was approved as distributed.

In Favor:

Committeeman Sordillo, Mr. Gallic, Mr. Kaufmann, Mr. Lindner, Mr. Villani
Abstentions:

Mr. Malanga, Mr. Freijomil
DISCUSSION ITEMS:

ORDINANCE 11-13 
AN ORDINANCE AMENDING CHAPTER XVI ENTITLED “ZONING” SECTION 16-4 ENTITLED “DEFINITIIONS” AND SECTION 16-5 ENTITLED “GENERAL REGULATIONS” OF THE REVISED GENERAL ORDINANCES OF THE TOWNSHIP OF WARREN TO ADD DEFINITIONS AND REGULATIONS FOR SOLAR ENERGY SYSTEMS WITHIN THE TOWNSHIP OF WARREN.  
The Township Committee introduced the above referenced ordinance at a meeting held on July 21, 2011 at which time it was referred to the Planning Board for review and recommendation.

This ordinance will be considered for adoption at a meeting of the Township Committee to be held on August 18, 2011. Copies of the ordinance are included in the Board packets for ease of reference.
Mr. Chadwick stated currently we do not have any regulations with regard to solar panels.  Most zoning permits for solar panels have been on roofs both commercial and industrial in use.  However, recently there have been requests for different kinds of applications for residential properties.  It is Mr. Chadwick’s opinion we need regulations to address the increasing applications and resultant issues regarding these applications.  The ordinance had originally had regulations on wind power.  At this point they are not included in this ordinance.  Wind power is an entirely different issue.  This ordinance is basically setting standards for energy conservation.

Mr. Gallic referred to page two of the ordinance and stated that 5’ is not very high.  In his opinion, it does not seem prudent to limit height to 5’, especially since a fence can go higher than that.  Mr. Chadwick agreed, but noted there are regulations for tree removal, lot coverage etc.  If on the roof, the panels are already covered, but if on the ground they will count as impervious coverage.  Mr. Gallic personally felt 5’ is a little too low.  Mr. Gallic stated he was at an inspection for a solar power plant, and noted the improvements they are making in solar panels are incredible, but at the same time getting larger, since a higher one is better than a longer one.  Mr. Chadwick noted these will be in someone’s back yard, not on a roof.  The ordinance is designed to encourage roof mounting, not ground mounting.  If ground mounted they will have to be angled, and it is understood the size of the panels will grow.  It becomes an aesthetic issue.  As an example, Mr. Gallic stated he could not put his on a roof since the roof is facing the wrong way and he is on the wrong side of the hill. Mr. Chadwick stated if anyone wishes to have the height more than 5’, they could apply to the Board of Adjustment for a C-variance.  Mr. Gallic noted this is very costly.  Mr. Chadwick stated this is a good comment to send back to the Township Committee.  Right now there is no regulation; it is the Zoning Officer’s determination as to where they are placed.  5’ is a 
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Discussion Items continued:

Ordinance 11-13 – Solar Energy:

common denominator.  Mr. Villani suggested we go back and review this again since getting it right is more important than rushing it through.  Mr. Gallic also stated there should be a stipulation that the application does not go over the roof line since the Construction Department would not be likely to approve.  Mr. Chadwick and Committeeman Sordillo suggested this be approved as a starting point, and if further review indicates there needs to be changes, they can be done in the future.  Mr. Villani reiterated it is his feeling that getting it right is more important, and the Planning Board should take another look at it and discuss further at a future time.  

Committeeman Sordillo did not feel the issues discussed are significant enough not to make a recommendation to the Township Committee, since the ordinance will probably be changed in the future.  He further noted the standards of fire protection are in the process of being revised and as a result of these revisions and new technology this ordinance would probably have to be changed. If the Planning Board wishes to discuss further and not to make a recommendation at this time to the Township Committee, Committeeman Sordillo would support that as well.
The Chairman polled the Board, and it was generally agreed that since several issues such as height limitations for on-ground placement of panels and restriction of rooftop mounting above the ridge line need to be discussed further, the Clerk was instructed to send the Township Committee a memorandum from the Planning Board stating the Planning Board will discuss further and makes no recommendation at this time.

REVIEW OF APPLICATIONS:

Case #1 – August 8, 2011:

APPLICANT:

Kyle and Gail Kingman

OWNER:

Al and Daria Kingman

BLOCK/LOT:

Block 57, Lot 39

LOCATION:

11 Mundy Lane

TYPE:


Minor Subdivision with variances

ACTIONABLE:

Proposed:  
Applicant proposes to subdivide 1.79 acres (R-65 zone) into two lots.  Variances are being requested  - proposed lot 39.02 for lot width, lot area, front yard, side yard (one) side yard (both);  Remainder of Lot 39.01 requesting variances for lot frontage and lot width.  Applicant has received preliminary and final approval for one (1) EDU of capacity from the Warren Township Sewerage Authority by way of resolution 11-71. The Board of Health has issued a letter stating the case was brought before the Board, but since there were certain questions the Board of Health chose not to officially act at this time.  If approval is granted, the applicant would have to return to the Board of Health for complete review and formal approval. Somerset County Planning Board approval has been received pending the County receiving the cost of the recycling containers to be provided by Somerset County to each property owner.
Joseph E. Murray, Esq., of Schiller and Pittenger PC, Scotch Plains NJ was present on behalf of the owner.  Mr. Kyle Kingman was also present.  Mr. Kingman and his wife are making arrangements with his parents that own this property to build their own home on a lot that is proposed to be created as the smaller lot.  The applicant will present evidence and support of what they would be treating as a C-2 variance application.  This is not a hardship application. By the word hardship he is referring to a portion of the standards for relief that is being sought.  
Mr. Kyle Kingman, applicant, 44 Hillcrest Boulevard, Kevin Page, P.E., Engineer for the applicant,  Warren NJ, John Chadwick, IV, P.P. Township Planner and Christian Kastrud, P.E., Township Engineer were sworn in by Board Counsel.  The Kingman owners as well as interested neighbors are also in the audience.  There will be an opportunity for the interested parties to ask questions of the witnesses and to present comments if they wish to do so.
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REVIEW OF APPLICATIONS Continued:

Case #1 – August 8, 2011:

APPLICANT:

Kyle and Gail Kingman

OWNER:

Al and Daria Kingman

BLOCK/LOT:

Block 57, Lot 39

LOCATION:

11 Mundy Lane
Mr. Kingman testified he is a co-applicant with regard to the matter being brought before the Board.  The other applicant is his wife.  Arrangements are in place between Mr. Kingman and his parents (owners of the property) that upon the approval of this subdivision, if it is so granted, it is their intention to convey to him and his wife the smaller of these two proposed lots.  After the lot is conveyed, he will sell the home he is previously in and build another home that fits in with the neighborhood character.  Mr. Kingman was born near this lot, and his parents have been residents of Warren Township for many years, and Mr. Kingman specifically explained how long each member of his family resided in Warren.  Mr. Kingman has worked with Mr. Page as to the layout of these two lots.  They have discussed the layouts with Mr. Kingman’s parents and there is no problem from their perspective.  
Mr. Villani stated Mr. Murray is referencing the C-2 variance and asked Mr. Murray to explain how the benefits outweigh the detriments for this application.  For the purpose of the audience and Board, Mr. Murray stated once there is an ordinance in place that contains certain standards with regard to the creation of a lot through a subdivision, there are certain conditions as to the size of the lot which dimensional provisions depend upon the zone district in which the land is located.  This parcel is located in an R-65 zone.  This is in essence, a 1 ½ acre zone for the minimum lot size.  The applicant is proposing to create two lots neither of which will be within the parameters of what is permitted as to lot size.  The relief sought is known as a bulk variance.  The use is permitted, but the size that they propose is not.  In addition to the area of the 2 lots being discussed, there are other dimensional standards that are inclusive of lot width, lot frontage, setbacks and other features that require a variance.  The variance that is being sought falls within a section of the statute NJSA 55D:70 which is broken into several sub-sections.  One of the sub-sections is (c) that this Board can grant relief from the bulk standards set forth in section (c) within c-(1) or c-(2).  The c-1 is commonly known as a hardship.  Mr. Murray read the section into the record.  Typically if a person is trying to create two lots out of one, and that one lot is sufficient in size or other dimensional standards to allow them to build one house, and they are now trying to cut it in half to build two, and by cutting it in half or doing some dimensional change, the person cannot get compliance with the dimensional standards, it is called a self created hardship.  A self created hardship is a difficult standard to overcome.  Mr. Murray further read the statute into record.  The purposes of zoning in the Municipal Land Use Act would be a benefit if they were deviated from and if those benefits were to substantially outweigh any detriment, the Board can grant a variance to allow the departure from these regulations.  This subsection is cross-referenced, not in the book itself, but by judicial decisions.  Section 2 of the statute was read into the record.  

Mr. Murray stated they will present testimony by virtue of the plans, the physical features of the area, the engineering submission as to how it is going to be divided, what variances are going to be needed, what impact there will be on the neighborhood, the existing conditions of the zoning, lot sizes in the neighborhood and whether there are any benefits.  If there are any benefits, they have to be weighed against the detriments.  If the benefits outweigh the detriments, the one criteria of the need for relief will be satisfied. The first is know as the positive criteria. 
The second criteria is the negative criteria.  The section states that after the applicant presents the positive criteria he must also prove that if the relief granted will not substantially impair the public good, the zone plan or the zoning ordinance of the municipality.  The judicial decisions have referred to public good as immediate neighborhood, not necessarily the entire community.  The Zoning Ordinance and the Land Use Plan of this community is fixed.  The applicant must establish that if the positive is satisfied, that there will be no substantial detriment to the zone plan.  There is a NJ Supreme Court decision called Kaufmann vs. the Planning Board of the Township of Warren that is a leading case as to how the C-2 standards work.  
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REVIEW OF APPLICATIONS Continued:

Case #1 – August 8, 2011:

APPLICANT:

Kyle and Gail Kingman

OWNER:

Al and Daria Kingman

BLOCK/LOT:

Block 57, Lot 39

LOCATION:

11 Mundy Lane
Mr. Villani stated in his opinion the one thing that was left out is the benefits are not to the individual applicant but the benefits in a greater sense.  Mr. Murray agreed. 
Kevin Page, P.E. stated his qualifications and was accepted as an expert witness and stated there was one change to the plans that were made as a result of the review of the Warren Township Sewerage Authority.  Mr. Page described the location of the property.  The plan shows the existing dwelling and homes on the surrounding lots.  Page 2 is a minor subdivision map.  The record needs to be corrected as to the discrepancy on the zone chart and the information that was presented to the Board.  The zone chart shows the property is 1.91 acres or 83,194 sq. ft.   The description given to the Board was 1.79 acres.  The Clerk stated the 1.79 acres was taken from the applicant’s application.  Mr. Murray moved to amend the application as to the size to be consistent with the zone map that has been provided by Mr. Page, and the documentation he has referred to.  The correct lot size is 1.91.
Mr. Page testified the applicant is proposing to create a lot that is consistent with the R-20V zone which requires a minimum of 20,000 sq. ft.   One of the requirements is that the lot be 100’ wide.  The lot size would be almost 22,000 sq. ft.  

Mr. Villani clarified that both these properties, if subdivided are still in a 1 ½ acre zone, so the ½ acre zoning Mr. Page is using as an example does not apply to this property in terms of what it is zoned for.  Mr. Page stated he was trying to clarify they did not make their own numbers up, but used the standards of the R-20V zone.  Mr. Page stated the new lot will meet all of the standards in the R-20V zone, although it is now in R-65.  If this is granted, the existing lot would be 1.4 acres, or 61,196 sq. ft.   It is proposed that the new dwelling based on the F.A.R. would be approximately about a 26-2700 sq. ft. house.  In looking at the surrounding homes, the applicant is trying to conform to the neighborhood.  The last drawing is the required detail for the dry wells, sewer connections, etc.  The applicant has received 
Somerset County Planning Board approval and has submitted a request for exemption to the Somerset Union Soil Conservation District.  
Question arose as to whether or not the De Noble residence was properly noticed.  Mr. Murray stated the Clerk of the Planning Board verifies that all residents on the 200’ list have been appropriately noticed and further stated that if someone is not on the 200’ list that should have been, as long as the list came from the Township, the applicant is not responsible.   After double-checking the certified stubs, the Clerk stated Jane De Noble of 9 Mundy Lane was appropriately notified.  Mr. Page will add this resident to the map, since her name was inadvertently left off.
Exhibit A-1 – Compilation of the Township Tax Map with additions was presented.  This is a combination tax map/land use map.  Mr. Page stated they assembled portions of the tax maps noting the red markers designate different zones.  From Washington Valley Road North on Mundy Lane, every lot on both sides of the street are in the R-20 zone. Every lot on Ridge Road is in the R-20 zone.  This is the only lot in the entire neighborhood either on Mundy or Ridge that is not in the R-20 zone. The question is, why wasn’t this property taken into consideration when rezoned.  Detailed discussion took place as to surrounding lots and their zone.  Mr. Villani noted, in looking at the cover sheet of the map provided by the applicant, this lot is surrounded by acre and one-half lots.  Some are slightly larger, some are slightly smaller.  Mr. Villani wanted to clarify this to be sure everyone is correctly aware of what the lot is surrounded by.  Mr. Page stated the larger lots are on Dock Watch Hollow Road, a different neighborhood.  There is a lot next to this one that is 2.7 acres in a 20,000 sq. ft. zone.  If the topographical information was not available, it would seem this lot could easily be subdivided, but in looking at the topographical information, some of this property is covered by conservation easement since it is very steep.  
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REVIEW OF APPLICATIONS Continued:

Case #1 – August 8, 2011:

APPLICANT:

Kyle and Gail Kingman

OWNER:

Al and Daria Kingman

BLOCK/LOT:

Block 57, Lot 39

LOCATION:

11 Mundy Lane
Mr. Page presented exhibit A-2 – Mundy Lane with red highlight showing proposed home noting it fits well into the neighborhood pattern.
Mr. Malanga asked if Mr. Page is challenging the zoning of the property.  He noted this is not the procedure for challenge.  Mr. Page clarified he is not challenging the zone, but wanted to show the Board the exact nature of the neighborhood.  95% of the lots are ½ acre. 95% of the homes are within the 24-26 sq. ft. range.

A break was taken at 8:40 p.m.  The meeting was called back to order at 8:50 p.m.

Mr. Villani announced that Anne Lane, Clerk to the Planning Board will be retiring as of August 26, 2011.  Mr. Villani thanked Ms. Lane for her time on the Board, and wished her the best of luck in her retirement.
Mr. Murray also thanked Ms. Lane noting her cooperation with the applicants, their professionals and office staff.  Ms. Lane appreciated the learning experience provided by this position, and thanked the Board for the opportunity.

Mr. Page continued his presentation, further discussing the size and description of the lots in question.

The neighbor was approached to see if it would be possible to purchase a part of their property to make this a conforming lot, but they were not able to come to an agreement.  Mr. Page discussed all of the variances being requested and line by line the reasons the applicant feels they should be granted.  Mr. Page stated the development of that lot in this neighborhood is appropriate for this area.  They are meeting the standards of providing adequate light, air and open space.  There is a reason for towns to designate zones.  In all other cases except this lot, the R-20 zone was designated. 

Mr. Chadwick’s report of June 15, 2011 was discussed.  The first two items have been discussed in detail.  There is no landscaping or buffer to the proposed new dwelling.  If approved, Mr. Chadwick suggests a buffering screen.  The plan does not propose street trees.  If approved, it is Mr. Chadwick’s suggestion that street trees be planted along the entire frontage. As a result of Mr. Chadwick’s comments, Mr. Page suggested the house have a front yard set back between 65’ and 75’.  Mr. Chadwick agreed.  
Mr. Kastrud’s report of August 1, 2011 was discussed.  Current signed and sealed surveys of the properties must be submitted to the Engineering Office.   Mr. Kastrud stated the Engineering Department has made considerable visits to this neighborhood with regard to water runoff.  The lots being discussed have not been part of any issues with runoff, and Mr. Kastrud stated the development of this lot cannot cause any drainage issues. The plans are silent as to how the runoff from the existing property and from the front of the proposed property will flow.  This needs to be addressed on the plans.  The runoff plans will be subject to Mr. Kastrud’s approval.  The elevation of the home is higher than the existing homes. 6’ above grade seems high.  Mr. Page referred to the grading plan.  Mr. Kastrud expressed concern that the elevation will be different from those existing.  Grading issues and plans were discussed.  A metes and bounds description needs to be submitted to the Engineering Department.  Mr. Chadwick stated the height requirement for R-65 is 35’. Mr. Chadwick suggested it be 30’ to comply with R-20 standards.  Mr. Page stated they will protect as many trees as possible.
The July 18, 2011 Board of Health memorandum was read into record.  If approved by this Board, the Board of Health would need to do a complete review and hearing to decide whether or not to certify the application.  Preliminary and Final approval has been granted for (1) EDU by way of Resolution No. 11-71.  There was no comment from our Construction Code Official or Fire Chief.  Somerset County approval has been received.
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REVIEW OF APPLICATIONS Continued:

Case #1 – August 8, 2011:

APPLICANT:

Kyle and Gail Kingman

OWNER:

Al and Daria Kingman

BLOCK/LOT:

Block 57, Lot 39

LOCATION:

11 Mundy Lane
Arnold A. Burkhoff, 8 Mundy Lane has known the Kingman family for 25 years and wanted to welcome them into the neighborhood.  However, he is opposed to the subdivision.  He read from the Master Plan of Warren Township written by John Chadwick and adopted June 4, 2001.  It states, “minimum lot size variable open space is 40,000 sq. ft. Due to house size the minimum variable lot size should be encouraged to be 50,000 sq. ft. or larger”.  This particular lot will be 21,997 sq. ft., short by about 19,000 sq. ft. for the minimum, 29,000 sq. ft. for the desired size.  This is not a good precedent to be set by the Board.  Additionally it will put another house on a dead end street that is already overloaded.  It is his recollection when the Ridge Road property was extended the state granted a variance for additional houses on a dead end street.  It is very difficult to live on this street.  There are cars speeding down the hill 50 miles an hour.  Another house will not improve that situation.  The fact was already brought up in an R-20 zone a house can only be 30’ high, and the applicant is requesting 35’.  With regard to hardship, he does not understand why they cannot build on the current property without splitting it.  They own it, the house on the property is rented, and they could build whatever they want.  There is no need to subdivide.  Additionally he would like to point out to the best of his recollection that there are two properties were formerly owned by Kingman.  Mr. Kingman stated these properties were never owned by the him or his family.
Michael Caruso of 10 Mundy Lane lives directly across the street.  He and his wife just moved to Warren, the second year in the house.  They have recently gotten married and are happy to live in Warren.  The proposed house would compromise the integrity of the neighborhood.  There is no other house on the street that is that close.  At this point Mr. Caruso was sworn in by Board Counsel.  The aerial example that the application generated seems to depict the new house as fitting in with the other houses.  The other house is 75’ back (the one directly next to him); another house 64’ from the street; his house is 60’ feet.  He lives in a ranch.  His next door neighbor has 20’ from the fence line to the house.  The house is 2 ½ stories which is above him – looking down on him.  He suggests adding to the existing house.  This proposal would cause another house to tower over his ranch.  This is a hardship for him aesthetically, and he is very concerned as to the resale of the house.  Mr. Murray asked what zone the house was in when he bought it. His zone is R-20. Mr. Murray stated the house size is limited by ordinance of the Township.  Mr. Murray asked if there was an expert witness to confirm Mr. Caruso’s statement that this will decrease the value of his house.  Mr. Caruso did not have an expert witness but felt this is common sense.  
Mr. Kingman stated he would probably feel exactly the way Mr. Caruso does considering where he lives.  They are not proposing to make any significant changes to the street.  They are proposing to fit into street, not to build a “mac mansion”, they cannot afford one.  They are looking to build a very reasonable home equivalent to the size of Mr. Caruso’s, maybe even a little smaller.  His wife is a real estate agent, an expert, and there won’t be any decrease in property values or increase in taxes.  Home values will go up. They have two young children, the last thing they want to see is more traffic going up and down the street but since Mr. Kingman is on that street every day, there will be no additional traffic.
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REVIEW OF APPLICATIONS Continued:

Case #1 – August 8, 2011:

APPLICANT:

Kyle and Gail Kingman

OWNER:

Al and Daria Kingman

BLOCK/LOT:

Block 57, Lot 39

LOCATION:

11 Mundy Lane
Chris Rokosny, 7 Mundy Lane was sworn in by Board Counsel.  The engineer had addressed the water.  Mr. Rokosny stated this is something very important to him, since he is on the low side of Mundy Lane.  When it rains, his neighbor calls Fire Department several times a year to pump out his basement.  When it rains hard there are two pumps in Mr. Rokosny’s basement that run for two days straight.  He is really concerned about the water.  A lot of the neighbors have front lawns that are like ponds.  Right now, his is not that way and he wants to keep it that way.  He has a finished basement that never flooded in the eleven years he’s been there.  He is very concerned about this.  He wants to be on record that he does not have these problems now, and if this application is approved he hopes everything is done right so he has no problems in the future.  He is also concerned about the trees.  Mr. Page stated there are some that will need to come down due to construction, and the Township will require they replace the trees.  Mr. Page further stated that between Mr. Rokosny’s property and the Kingman property, there is a municipal easement.  Mr. Rokosny expressed concern over the elevation/grading of the new home.  Mr. Murray asked where the water goes from his sump pumps.  Mr. Rokosny stated through leader drains then to the storm sewer.  He does not know where it goes after the storm sewer. Mr. Murray asked several more questions.  Mr. Villani stated Mr. Rokosny is not an engineer; all he is stating is that he does not want this subdivision, if approved to adversely affect his property with regard to water runoff.
Michael Minieri of 1 Mundy Lane was sworn in by Board Counsel.  He stated the only problem he has with the project is water runoff.  Mr. Minieri wants to be sure the area is not over-taxed.  He feels water will come down and he is at the bottom of the hill.  He is not against the project, but wants to be sure it does not cause any problems for him. 
There was no further public input.  There were no additional comments from the professionals.  

Mr. Freijomil stated the applicant acknowledged the C-2 variance is a difficult standard to comply with.  He is having trouble getting past any sort of argument that the positives outweigh the negatives.  The lot has been there in its current state for about 20 years or more.  He does not see how that has hurt the neighborhood or affected it in such a negative way that the change is positive for the area.  He heard the applicant’s representatives go through the list.  The only evidence Mr. Freijomil heard is the first one, appropriate development of this particular lot in the neighborhood.  That seems to dovetail to the negative criteria as well.  He is not persuaded by the other criteria such as adequate light, air and space, since it is his feeling it would most likely detract, where there is more, there would be less if the application were to be approved.  Promoting the appropriate population density, again, Mr. Freijomil sees the opposite.  Promoting visual environment, whereas now you have more of an open space, the applicant would be filling it with something.  He keeps going back only to the first criteria and also to the point the applicant is dealing with a lot that is in an R-65 zone that is one and on-half acre or more, and the applicant wants to subdivide it into two non-conforming lots.  With that, from his personal standpoint, he does not see how the applicant surmounted his relatively heavy burden.  Mr. Murray responded reiterating it is his position the positives substantially outweigh the negatives and gave reasons for believing so.
Mrs. Smith stated she is also having a difficult time determining what the positives are.  The negative she sees is the issue that some of the neighbors have brought up which is the water problem.  Mrs. Smith stated she knows it is every intention of the Engineer to come up with a good solution.  Before Mrs. Smith was on the Board she was impacted by a similar situation.  Mrs. Smith described the ordeal in detail, noting there were properties higher than hers that caused water runoff and ponding in her back yard.  She was assured that after they were done she would have less water.  Mrs. Smith found herself, after this property was developed, in her finished basement, the sump pump that she now needed was running constantly.  A plumber came out and charged her $1,000.00 to put in a sump pump to save her basement.  In Mrs. Smith’s opinion, there is no guarantee that anyone can give us that this project will 
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REVIEW OF APPLICATIONS Continued:

Case #1 – August 8, 2011:

APPLICANT:

Kyle and Gail Kingman

OWNER:

Al and Daria Kingman

BLOCK/LOT:

Block 57, Lot 39

LOCATION:

11 Mundy Lane
not cause a water problem downhill.  Mr. Smith further feels there is more negative and does not see any positive impact if this property were to be developed.  Mr. Murray stated the problem Mrs. Smith encountered was not one that any developer can avoid compliance with on a subdivision.  The applicant must adhere to the Engineering Standards that are in effect, going to be applied here.  Mrs. Smith reiterated it did not matter what the applicant promised, there is no guarantee what the water will do.
Mr. Gallic asked if there are any steep grades on Lot 39, Block 57.  Mr. Gallic further questioned if the lot is zoned R-65 because there are steep slopes.  Mr. Chadwick stated it is.  
In summary, Mr. Murray stated the fact that this lot exists as one singular lot of an area of 1.9 acres in a region of this Township that adjacent to it is a series of lots that have been deemed appropriate by the building body to classify as R-20.  There was a zone line drawn.  We do not know why the zone line was drawn in that particular location.  We know we have R-65 standards and R-20 standards.  There is no difference between all the standards as to what is to be done to protect a neighbor or a downstream property owner from negative water impact.  There is no provision in the state laws, judicial decisions that allow people to run their surface water off to another person’s property unless they do so in compliance with the state and other regulations.  Water runoff is a phantom problem that does not really justify this Board to reject the application because it hasn’t proven that there will be no negative impact on the adjacent property owner.  The applicant has proven that the engineering drawings are such that it will not cause the water runoff.  If in fact that decision was incorrectly analyzed, incorrectly implemented by surface water runoff conditions, there is an immediate avenue of relief called an injunction to stop it.  People will say they do not want to spend money on lawyers to get an injunction. Mr. Murray stated they would not have to if the work was done properly in the beginning. There are local inspectors and state regulations, engineers that are supposed to protect the builder and property owner on being accused that there is some unlawful conduct as to surface water runoff.  Don’t let the existence of a potential surface water runoff eliminate a yes vote for this particular application.  Mr. Murray further stated his belief that the positives outweigh the negatives.  
Mr. Kyle Kingman stated for the record that he is a Geologist.  He has a degree in geology and would like to address the water issue.  Where this property is located is in a unique place. The reason the area gets water is two fold.  The main reason the water is there due to the aquifer.  The home they are proposing will be the first to have contact and be exposed to that aquifer.  In his opinion they will be taking water from the others and putting it in the sewer.  There will be less ground water issues, in his opinion.  The lot this home will potentially be built on is already cleared – it is grass.  The applicant is not creating any more drainage or runoff issues.  
Committeeman Sordillo stated he wanted to look at this from a different perspective.  He did not understand why this lot is not in the R-20 zone, which, in his opinion, is where it should be.  When there is a revision of the Master Plan, it is Committeeman Sordillo’s belief the zoning will be changed to R-20.  He stated if we had seen this during the last revision, it would have already been changed.    Committeeman Sordillo works with Mr. Chadwick all of the time in matters such as this, and in this case it will eventually be in R-20.  Whether we approve it or not is not the issue.  Someone will bring it up in the future if not approved tonight and it will be approved for R-20.  It may be through a court decision or some future Township Committee meeting.  The other issue is in looking at the worst case scenario, if this is not approved, someone will convince Ms. DeNoble to sell them a piece of land and they will be fully compliant.  If they are fully compliant, there cannot be as many stipulations put on as there can be if there is a variance.  In Committeeman Sordillo’s opinion, we have more control over what is built there than we would if Ms. DeNoble sold them a portion of her land.  Further, the Kingman’s can buy Ms. DeNoble’s property or Ms. DeNoble can buy their property and then come to the Township Committee to
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request it all be R-20. If approved, there would then be 10 houses there rather than one additional.  If it is conforming in the R-20 zone, it will be out of the Planning Board’s hands and we would not be able to stop it.  There is a lot of steep slope here, but Committeeman Sordillo has seen homes built on cliffs.  There may be some reason they cannot get 10 houses but would be able to get 6 which is required by our cul-de-sac ordinance.  If both lots are merged together, something undesirable can happen to the neighborhood.  When we tell you, you may not believe this, when I tell you that there won’t be any flooding, I follow through.  How many times did that development that went on Morning Glory Road did Committeeman Sordillo go back to Mr. Kastrud until the tree line and berm was built and the water problem alleviated.  If you call Committeeman Sordillo, he will be there directing whomever is building this home to be sure any drainage problems will be fixed.  He’s been there before, and does not let it go until the job is done.  
Committeeman Sordillo is a registered Professional Engineer.  He has lived on Longford Court for 20 years and his basement flooded last year.  He is in Risk Management dealing with natural hazards.  Everything is changed.  The Mississippi River has reached level it has never reached before.  The levies that he visited in New Orleans right after that flooding have collapsed.  Things have changed.  The environment, climate and weather patterns have changed.  We will have flooding where we have not seen it before even if we don’t change the landscape.  The traffic issues can be addressed as Mr. Murray stated.  We had the same type of issues in Greenwood Meadows when they started building the houses.  We put up signs, changed the speed limit and this was enforced by the Police.  He does not feel one more home will be the major issue.  The water, in his view is the biggest issue and he reiterated that if a variance is granted, we have more control so we can force it to be a better issue, and we can put a lot of pressure on the developer.  The developer on Morning Glory Road could not get a Certificate of Occupancy until all of the water issues were resolved.  Committeeman Sordillo feels the water issues for neighbors will be better now than they were before noting he sat in the home watching to be sure things were done right.  The way he looks at this is the potential for something is a lot worse because of the size of the two adjacent lots.  This is a benefit in terms of what the potential could be if the two lots were merged.  He truly believes this property would be rezoned to R-20 in the future regardless of the outcome of this meeting.  It was overlooked in this Master Plan, but won’t be overlooked in the next one.  The final thing that Mr. Caruso said is the trees.  Committeeman Sordillo stated there was a development on Cherry Tree Lane on the opposite side of the street and he pushed until a tree replacement program to protect the neighbors was in place, making the landscaping better than it was before.  Committeeman Sordillo stated that sometimes this Board may do things that may appear on the surface to not be what you would like, but if you look at the long term opportunities, because of its unique situation, unlike the King George Road application that did not have that zone issue as clearly defined as this one, granting the variance may be the better way to go.  Lastly Committeeman Sordillo looked at the 79,000 sq. ft., but when looking at the 83,000 zone, one of the lots is compliant if it was in an R-20 zone.  The other one would also comply.  There are other setback issues, but that gives us the opportunity to mold the neighborhood to what the neighbors would want it to be.  
Mr. Freijomil reiterated he stands where he was before.  The only thing he heard that the applicant was pushing towards was essentially appropriate development of the lot, saying it was zoned improperly.  Mr. Chadwick stated in terms of the elevations and other considerations, the property was zoned R-65, which persuaded Mr. Freijomil the zoning is appropriate and they have not met their burden.  

Mr. Gallic looks at this two different ways.  The first is he actually feels it is properly but on the other hand also agrees that it is improperly zoned.  As Mr. Chadwick stated, this is definitely a ½ acre community.  He agrees with Committeeman Sordillo there is the potential of more homes if some of the properties were joined together.  He sees that as a future detriment.  Lastly, regarding the water situation, Mr. Gallic 
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feels the presentation by the applicant was convincing as to why the water may turn out to be better than before.  Mr. Gallic feels that if this property was brought up during the Master Plan hearing, he feels it would have been rezoned.

Mrs. Smith stated her comments are the same.  She does not see a potential risk because lot 38 is not buildable but for one acre and she does not see that as a potential problem.  Mr. Chadwick’s remark as to the grade on this really justifies the R-65 zone.
Mr. Kaufmann asked if this was in R-20 would there be a request for variance.  Mr. Page stated there would be no need for variance if it was in an R-20 zone.

Mr. Lindner stated his thoughts have been covered.  

Mr. Villani stated he feels the issues of traffic, water and noise generally are the three things we deal with in zoning.  Generally, we deal with public health, public welfare and public safety.  Mr. Villani feels that if you put one more house on the property there will be a little more traffic, a little more noise.  Those are the way development goes.  The question is would it be acceptable as to what the norm is.  He does not see if the variance is granted that there would be a significant impact on public welfare, health or safety.  Having said that the issue becomes whether or not the Board believe that the benefits will outweigh the detriments which is a requirement for the C-2 variance. 

On motion of Committeeman Sordillo, second of Mr. Gallic the application was approved with conditions as follows:  Mr. Kastrud’s memo of August 1, 2011, items 2, 3, 4, 5 and 6; Mr. Chadwick’s memo of June 15, 2011, items 3 and 4; and the applicant must obtain Board of Health approval; the setback shall be at least 65’ but no more than 75’ from the lot line; the height limits shall be those of the R-20 zone, which is 30’.  Committeeman Sordillo suggested we ensure the engineering has a significant factor of safety beyond the standards that will prevent any flooding, the goal being to reduce water to the downhill lots.  The other is that there is  a tree replacement so there is a buffer between the new lot and lot 4.02 neighbors have a sufficient border.
In Favor:

Committeeman Sordillo, Mr. Gallic, Mr. Kaufmann, Mr. Lindner, Mr. Malanga,




Mr. Villani.

Opposed:

Mrs. Smith, Mr. Freijomil

CITIZEN’S HEARING (Agenda Items only):  Hearing none, this portion of the hearing was closed.
SCHEDULE OF NEXT MEETING:

Monday, August 22, 2011 7:30 p.m. Tentative  
Susie B. Boyce Meeting Room                                   

ADJOURNMENT:  There being no further business to come before the Board, on motion of Mr. Gallic, second of Mrs. Smith the meeting was adjourned at 10:45 p.m.










Respectfully submitted











Anne Lane, Clerk and 











Administrative Officer
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