WARREN TOWNSHIP ZONING BOARD OF ADJUSTMENT

REGULAR MEETING   MARCH 7, 2011
The regular meeting of the Board of Adjustment was called to order at 7:01 p.m. by Chairman Cooper in the new Municipal Court, 44 Mountain Blvd., Warren.

THOSE PRESENT AT ROLL CALL:  John Villani, Vincent Oliva, George Dealaman,
Fernando Castanheira, Foster Cooper and Paul Sedlak, Alt. #2

Also present was Steven Warner, Attorney for the Board.

THOSE ABSENT:  Richard Hewson, Brian Di Nardo and Roberta Monahan, Alt. #1
THOSE TARDY:  None
ANNOUNCEMENT:

Adequate notice of this meeting has been provided by posting Public Notice on the Municipal Bulletin Board on the main floor of the Municipal Building, and sending a copy to the Courier News and Echoes Sentinel, and filing a copy with the Municipal Clerk, all on January 11, 2011.

FLAG SALUTE:

MINUTES:  The minutes of the 2/7/11meeting had been forwarded to members for review.

Mr. Dealaman made a motion to approve, seconded by Mr. Castanheira.

All were in favor, so moved. 

COMMUNICATIONS:

None

PRIVILEGE OF THE FLOOR PORTION OF THE MEETING

Mr. Cooper asked if any member of the public wished to make a statement, which is unrelated to tonight’s meeting.

There was none.

He closed that portion of the meeting.

AGENDA:

Continuation of the application of:

CASE NO. BA10-04 
T-MOBILE NORTHEAST  LLC





BLOCK 34, LOT 25





17 DOCK WATCH HOLLOW ROAD

Application to install a wireless communication facility…use variance, preliminary and final site plan approval…height variance for 160 ft. antennas vs. 120 ft. permitted; size of equipment compound – proposed 6400 sq. ft. vs. 1000 sq. ft. permitted; side yard setback 149 ft. tower setback while 192 ft. is required; setback to residents 308 ft. proposed while 320 ft. is required; tower of lattice rather than monopole

CARRIED FROM THE 2/7/11 MEETING WITHOUT ADDITIONAL NOTICE 

3/7/11 – page 2
Mr. Greg Meese, an Attorney, represented the applicant.

Mr. Cooper mentioned that he expected the applicant to talk about the new
technology, which has been published recently in the news. He understood that they
would need some time to respond. It could be put on at the next meeting. It is still in

the development stage, but it is certainly a potential opportunity to mitigate the

concerns and issues around the building of the tower. 

Mr. Meese stated that Mr. Pierson is here tonight, and he can address the issue.  

Mr. Cooper said that this case will be limited to one hour this evening. 

Mr. Meese requested a special meeting to finish up the case.

Mr. Cooper said we could look into the possibility.

Mr. Meese submitted a copy of the conservation easement, a copy of the Title Search as well as the Township Tax Map, which shows the conservation easement.
Mr. Meese mentioned that not only is there a 50 ft. conservation easement on the subject property, but the properties on Jennifer Lane also have a 50 ft. conservation easement abutting the subject property. In essence, there is a 100 ft. wide conservation easement along the property line at the top of the quarry edge.  

The following were marked into evidence:

Exhibit A-10 – the Conservation Easement
Exhibit A-11 -  the Title Search

Exhibit A-12 -  the Tax Map

He said that he had forwarded a copy of the Flood Hazard Applicability Determination to the Clerk. It indicated that no permit would be required by the NJDEP.
Mr. Ronald Reineresen had been sworn in at a prior meeting. He had been in the process of being cross-examined by the public. There had been questions about the visibility of the tower from members of the public’s properties along Jennifer Lane. 

Mr. Reineresen said he looked at the line of site diagram. He looked at the aerials. Jennifer would be greatly obscured by the tree line. There are trees in two conservation easements. They will be forever untouched. 

Exhibit A-6 was mentioned. It is the line of site. He showed the location of the conservation easement.
A member of the public objected to Mr. Reinereson’s continuing testimony. He said that it was the public’s turn to ask questions. 

Mr. Warner wanted to know why the they were not testifying about the new issue – namely a recent newspaper article about an alternative to a cell tower.
Mr. Pierson is the expert, who will address the newspaper article – not Mr. Reineresen.

Mr. Reineresen said that the tax map is #36 dated December of 1989 (Exhibit A-12). 
It shows the 50 ft. conservation easement on both sides of the property. Therefore, it is a minimum of 100 ft. conservation easement. 
Exhibit A-6 shows a line of site from Jennifer Lane. He repeated the verifying of the height, about which he already testified.

Exhibit A-13 was marked into evidence. It consists of two aerial photos of the quarry area. He described the important features shown on the exhibit. It was consistent with the previous exhibits.
3/17/11 – page 3

Mr. Cooper asked for questions from the public.
Robert Moss of Bloomfield asked about the conservation easement. Which easement is in effect? There are supposedly two easements on the property. He was told that both exist. A conservation easement runs with the land. Both are in Warren Township. Somerset County is the owner and holder of the easement.

Jeff Foose of  Martinsville presented the 2008 Open Space Annual Report to the Somerset County Board of Chosen Freeholders. It was marked into evidence as Exhibit O-1. The stated purpose of submission was to question the Planner.

Exhibit O-2 was marked into evidence. It is a 10/23/08 Star Ledger article concerning the Quarry and 23 acres dedicated for open space.

He asked if parks, which are well suited for recreational purposes, also be well suited for cell towers. He was told that nothing will impede the recreation. Also, this parcel of property is registered as CR-130 Restricted Conservation.

Exhibit O-3 was marked into evidence. It consists of pages 25 & 26 of the Warren Township Master Plan.

Mr. Foose said the district is zoned CR-130. “Open space should be encouraged…” He wanted to know if a cell tower would increase of decrease the suitability. He was told that it is a passive use - that it is neutral. It will have no interference. He was told that they did a balloon test and a crane test.

Mr. Foose said that he and friends did their own balloon test on 2/17/11. He admitted that he had no degree in surveying. 

Mr. Meese questioned whether he performed the test from the correct location. He objected to the introduction of an exhibit, when we can’t establish that it was taken at the correct location on the property.

Mr. Cooper said we can hear the testimony now. However, he expected Mr. Foose to validate the information at the next hearing.

Exhibit O-4 – the balloon test was marked into evidence for identification purposes only.

This is for the purpose of asking questions. It is a photo taken from the ridge of the quarry with a balloon floating at 160 ft. Mr. Foose took the photo on 2/17/11. He was at the ridge line at the top of the quarry. 

He asked if Dock Watch Hollow property is particularly suited given this gentlemen’s view (pointing to the photo) of the cell tower. When asked, which gentleman, he stated the gentleman who owns the house.  

Mr. Reineresen said he is “not buying that this is where this is at”.
Mr. Meese objected. We can’t tell if it was taken from the right place.

Alan Davidson of Jennifer Lane was told that Mr. Reineresen did not leave a marker in the ground when he did his test. 
Sally Davidson asked about negative criteria. She was told that there was no substantial negative impact. The applicant did not say that this was an inherently beneficial use. He said that the site is particularly suited for the  use. 

Michael Mullanui of Dock Watch Hollow Road asked about the picture to which Mr. Reineresen had referred to (Exhibit O-4). He said that it is his house.   

3/7/11 – page 4
He said he was in a state of confusion. He didn’t know how Mr. Reineresen could say that it’s not apparent what it will do to the value of his property or what he will be looking at 24 hours a day.
Mr. Reineresen said he took his photos from the right-of-way. He did not step on anyone’s property to take picture. He would have liked to have seen pictures taken from Mr. Mullanua’s property.

Gene Peppe of 20 Jennifer Lane asked about testimony concerning the public good. He read from the Master Plan. He thought that the Town’s view of the public good differs from his. He believed that there would be a substantial detriment to the viewscape of the Town by the installation of the tower. 

Mr. Reineresen said that the photos taken from various locations indicate that it does not rise to the level of substantial impact. 

John Rabe of Mount Horeb Road mentioned substantial negative impact. He asked if the statute offers any guidance as to what it is. He was told that it does not. 

Ronald Pimpao of Dock Watch Hollow said he fell in love with the view from his backyard of the quarry. He wanted to know if the site would be appealing. He was told that he did not think there would be negative effect.    

Mr. Cooper closed the public portion.
Mr. Meese was advised that this case will be carried to the 4/4/11meeting in this room at 7:00 p.m. without additional notice. 

CASE NO. BA10-12
BILL & JANIS MC CRACKEN




BLOCK 210, LOTS 2.03 & 6.07




6 HOLLY DRIVE

Application to construct and addition – expansion of a first floor master suite with a covered connection to a new three car garage with storage/studio space above

CARRIED FROM THE 2/7/11 MEETING WITHOUT ADDITIONAL NOTICE

John Chadwick P.P., Christian Kastrud P.E., Janet Siegal AIA, Mr. & Mrs. Bill 

Mc Cracken were sworn in.

Mr. Villani noted that the file is in order. 

Janet Siegal, an Architect, represented the applicant. She gave her background and credentials and was accepted as an expert witness. She said she met with the applicants a year ago. 

The Mc Cracken property is at 6 Holly Drive. They have purchased an adjacent property, which actually faces Smalleytown Road. They have not joined the properties to date. With the approval of the Board, based on the improvements they would like to do, they would have all the requirements to make it a solid piece of property. At this point, they are two separate entities. There is a single family dwelling on the property facing Old Smalleytown Road. They are presenting the case as a joined property. 

The property is in a one-half acre zone. The Holly Drive property is slightly under – being .46 acres. After the joining of the properties, there will be 1.3 acres.

Exhibit A-1 was marked into evidence. It is a series of photos taken by Ms. Siegal in April of lat year. 

3/7/11 – page 5

There is an aerial view showing the roof lines. She superimposed the roof line – added to the garage. The photos include a Key Map from the engineering drawing showing the two properties merged - in relation to the rest of the neighborhood. She described what is depicted on the rest of the 16 photos. These included photos of other homes.

She showed the house (#5) to be razed. The landscape will be brought back to its natural state. Their neighbor’s house is located further back with landscaping in front. 
The improvement will match up with the neighbor’ s setback. The landscaping has been noted on the engineering drawings.
Mr. Chadwick was told that there is a photo showing the back – the east side, where the garages will be located. The photos of the other houses were taken from the front of the houses on the public road. 
Exhibit A-2 was marked into evidence. It is a photo board of 6 photos , which she took earlier today. It consists of properties and dwellings in the neighborhood. Most of the lots are approximately one-half acre lots. The lot immediately adjacent to the west of the lot on Old Smalleytown Road is almost 2 acres. With the consolidation of the two lots, they will have a lot size of approximately 1 acre.
Ms. Mc Cracken said she intends to utilize the space above the proposed garage addition as a studio for painting and framing her work. She stipulated that, as a condition of approval, the proposed studio area would not be used for commercial purposes or as living quarters.

The Mc Crackens agreed to restore the portion of the site to be cleared prior to receiving a CO for the proposed addition. They will submit a tree removal, replacement and maintenance plan. They will install landscaping screening and buffering between the proposed garage/studio addition and the immediately adjacent dwelling to the east. They will comply with all of the comments and conditions in the Health Officer’s 8/8/10 memo.
They will revise the engineering plans to show a metes and bounds description of the property and submit it to the Engineering Dept. for approval before filing a deed of Consolidation with the County.

Mr. Cooper asked for questions from the public.

There was none.

He asked for statements from the public.

Ms. Lenore Cacchio of 7 Old Smalleytown Road was sworn in. She testified to certain aspects of the proposal. She said she is the owner of Lot 6.07 immediately to the east of the property on which the garage/studio addition will be constructed after the demolition of the existing house. She feared that the building will be close to the stockade fence along her westerly line and will block her westerly views of the sunset from the front of the dwelling.
Ms. Cacchio presented Exhibit O-1, which was marked into evidence. It is a photo board of 6 photos, which she took in November of 2010. It shows views of the subject lot and dwelling at 5 Old Smalleytown Road and her dwelling at 7 Old Smalleytown Road. She requested that the applicants consider  moving the location of the garage/studio addition to the west further from her property line. She was told that the architect testified that the addition would be about 30 ft. away from her property line and the nearest portion would be only one-story. The visual impact would be minimal. There are topographical limitations on where they could locate it. They declined the request.
3/7/11 – page 6
Ken Lefkowitz of 4 Old Smalleytown Road was sworn in. He inquired as to the timing of the restoration of the premises and construction of the new proposed addition. He was advised that the construction estimate is approximately 6 to 8 months. The proposed landscape plantings could take place at approximately the six month mark, and the landscaping could be installed within approximately 1 ½ months later. He was told that the dwelling along with all of its footings at 5 Old Smalleytown Road would be removed. The driveway would be removed and the curb cut brought back to grade. All of the property would be restored with grass, trees etc. The retaining walls in the rear would be removed. He said he was happy that the house is coming down.
Mr. Cooper closed the public portion.

Mr. Chadwick said that the nature of the landscaping plan is so site specific. He asked the Board to have the landscaping plan required after framing. So we’ll be able to understand where the building is - and what is the best place to position what size trees.
DELIBERATIONS:
Mr. Dealaman asked if it was possible to remove the breezeway and have the garage 
closer. Then you wouldn’t have the site problem with the neighbor. He was told it would be difficult to do. He said he thought it was fine to take down the house and add the addition. They have doubled the size of the lot. 
Mr. Castanheira said it would be a nice addition to the area. It needs a proper landscaping plan. He was in favor.

Mr. Villani said the biggest problem was to come up with a plan to screen the property and at the same time give her some satisfaction that  she is not going to have to look

at the back of his house. They are going to do some tremendous landscaping on the second lot. It will be a great improvement. It should satisfy the neighbors. Overall, it is a very good plan. The new size of the lot is going to change the size of the variance approval. It has been stipulated that the studio will not be used for anything commercial.

He has no reason to go against it.
Messrs. Oliva, Cooper and Sedlak agreed.

Mr. Warner read a Draft Motion.

Mr. Dealaman made a motion to approve, seconded by Mr. Oliva.

Roll call vote was taken. “Yes” votes were received from: John Villani, Vincent Oliva, George Dealaman, Fernando Castanheira, Foster Cooper and Paul Sedlak,
There were no negative votes. The motion carried.

CASE NO. BA10-10 XIAOJIN WANG




 BLOCK 70.01, LOT 8




 18 QUAIL RUN

Application to construct a tennis court and associated tennis court fence within the front yard setback…required front yard 75 ft. vs. 21.0 ft. …maximum % lot coverage by building & pavement 20% vs. 24.2%.

CARRIED FROM 2/7/11 MEETING WITOUT ADDITIONAL NOTICE
Mr. Villani noted that the file is in order.
Huakang Zhou, Xiaojin Wang, Ed Mets (the applicants’ contractor), John T. Chadwick P.P. and Christian Kastrud P.E. were sworn in.

3/7/11 – page 7
Mr. Wang said they propose to construct a tennis court with a fence in their front yard.

He presented the Board with a series of three photos, which was marked into evidence as Exhibit A-1. He took the pictures in November of 2101. They show the backyard.

He believes that the tennis court will increase the value of the neighborhood.

The lot is 1.7 acres. The requested variances are for the front yard setback and impervious coverage.

Mr. Warner noted that the front yard setback for the tennis court is 26 ft., while 75 ft. are required. The property is a corner lot.

Mr. Chadwick said that the tennis court will be perpendicular to the road. You should review the grading plan. They have reduced the coverage by making the out of bounds area smaller. 
Mr. Oliva wanted to know why they couldn’t flip it. He was told that the lot is very steep.

The Board has to determine if this tennis court fits on this lot. Then, is there any reason to grant the variances.

The impervious coverage is 22.6%.

Mr. Castanheira asked about taking down trees.

Mrs. Wang said that they are taking down about 10 trees  and will replant about 25 trees. 

Mr. Cooper counted 22 trees to be removed. Mr. Kastrud counted 24.

Mr. Metz was asked if he could turn in around by 90 degrees. He said they would have to truck in a lot of fill, because of the slope of the property. He would have to dig into the embankment on the high end.

Mr. Chadwick was told that they have not done any soil investigation. Will they hit rock?

Mr. Metz said that he is testifying as a fact witness. He is not an architect or engineer.
Mr. Wang said that there will be no negative impact on the neighborhood. The Wangs both own the property. It is not for sale. They plan to live there. They have no expert present to testify concerning property values. They will stipulate to a storm water management plan – subject to the approval of the Township Engineer. They will have to submit a soil movement plan.
On the re
plan, there are no lights.

Mr. Chadwick said he met with them twice. He told them to reduce the coverage. They did. Originally, it was 15 ft. off the street. They pushed it back. They made the court smaller. The play area is standard. They reduced the out of bounds.

Mr. Chadwick noted that there was a retaining wall and fence within the site triangle easement and that same would require the applicants to either remove the wall/fence or obtain permission from the Township Committee prior to any zoning permit. There are no records in Town Hall for a permit, so it is an issue.
Mr. Metz said that he builds tennis courts, which are aesthetically pleasing and blend into the house. He sticks to more natural colors. He reduced the 10 ft. high fence to 8 ft. 
Mr. Chadwick mentioned that they need a tree replacement plan. They may not need a building permit, because there is no electrical, no plumbing and no roof.

3/7/11 – page 8
The applicants insisted that only 10 mature trees would be removed. However, their own engineering plans indicated that between 17 and 22 mature trees would be removed. Mr. Chadwick explained that under the Township’s Tree Replacement Ordinance, a maximum of 9 mature trees could be removed in any given calendar year. It would take at least two years for the applicants to even begin to construct the tennis court.
Mr. Cooper asked for questions from the public.

There was none.

He asked for statements from the public.

There was none.

He closed the public portion.

DELIBERATIONS:

Mr. Oliva said he has a problem with this. There is the tree issue. He’s counting 17 trees within the footprint of the tennis court. To take 17 trees of that magnitude out for someone’s recreation is problematic. There is a lot of impervious coverage on this lot already.  It’s getting crowded. He wants to maintain the character of the Township. This is a recreational thing – not a hardship. The size of the property does not support it. The number of trees, which must come down to do it, is unacceptable. He would not be able to support it.
Mr. Sedlak mentioned the three issues – the setback, the impervious coverage and the tree issue. This is a challenge. Turning the tennis court does not solve the problem of lot coverage. There is a lot of driveway and patio. He is having a difficult time supporting it.

Mr. Villani said that this plan needs work, as it stands, it is hard to support. 

Mr. Castanheira said he can’t get over the tree issue. He is familiar with the area. The trees are beautiful. 

Mr. Dealaman said that everyone has said it. Too many trees would be destroyed.

Mr. Cooper said that there is no support from the Board. He asked if they could modify the plans. Or, we can vote.

Mr. Villani suggested that they withdraw the plan and come back with another.

Mr. Cooper reminded the applicants that the maximum number of trees, which can be cut in a year is 9.

Mr. Warner read a Draft Motion to deny.

Mr. Castanheira made a motion to approve, seconded by Mr. Oliva. 

Roll call vote was taken. “Yes” votes were received from: John Villani, Vincent Oliva, George Dealaman, Fernando Castanheira¸ Foster Cooper and Paul Sedlak.
There were no negative votes. The motion carried.
CASE NO BA09-06
DONATO PICARO




BLOCK 11, LOT 9




24 MOUNTAIN VIEW ROAD

Application for interpretation, modification of conditions in Resolution in CASE NO. BA03-08 & bulk variances for the retention of a previously installed metal fence & stone pillars installed in front to subject property

NOT HEARD - CARRIED TO THE 4/4/11 MEETING WITHOUT ADDITIONAL NOTICE

3/7/11 – page 9
Memorialization/Resolution CASE NO. BA10-11 DANIEL PALKA

Mr. Villani made a motion to approve, seconded by Mr. Dealaman.

Roll call vote was taken. ”Yes” votes were received from: John Villani, Vincent Oliva,

George Dealaman, Fernando Castanheira and Foster Cooper.

There were no negative votes. The motion carried.

Mr. Oliva made a motion to adjourn, seconded by Mr. Sedlak.
All were in favor, so moved.

There being no further business, the meeting was adjourned at 10:10 p.m.

Respectfully submitted,

Kathleen M. Lynch

Clerk
